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Stormwater Regulations Extended
for Timber Harvesting

SEE STORMWATER - P. 14

by William Dickens

Stormwater from timber har-

vesting operations which passes

through ditches and culverts should

be regulated under the Clean Water

Act’s National Pollution Discharge

Elimination System (NPDES), Judge

Marlyn Patel of the U.S. District

Court for the Northern District of

California ruled by summary judg-

ment in October.  The ruling effec-

tively extends the reach of the water

pollution regulations with which tim-

ber companies must comply.  More

importantly, if it withstands appellate

review, it could prove to be a signifi-

cant step toward reducing logging-

generated sediment loads in western

streams.

The ruling came as part of

litigation concerning Pacific Lumber

Company’s (PALCO) logging opera-

tions in California’s Bear Creek wa-

tershed.  The creek drains forestlands

just outside Humboldt Redwoods

State Park, flowing northward into

the Eel River.  According to the En-

vironmental Protection Information

Center (EPIC), the plaintiff in the

case, PALCO’s timber harvesting

and road construction in the water-

shed more than tripled the annual

sediment deposit in Bear Creek, from

8,000 to 27,000 tons.  PALCO’s op-

erations involved placing 156 cul-

verts and constructing 5.5 miles of

roadside ditches, which conveyed

stormwater directly into stream-

crossing culverts.  The construction

of additional roads and culverts were

contemplated as part of future opera-

tions.

The Clean Water Act
Congress enacted the Clean

Water Act (CWA) in 1972 in order

to “restore and maintain the chemi-

cal, physical and biological integrity

of the Nation’s waters.”    The CWA’s

regulatory fulcrum is § 301.  It states

that “[e]xcept as in compliance” with

the CWA’s regulatory programs, “the

discharge of any pollutant by any

person shall be unlawful.”   The Na-

tional Pollutant Discharge Elimina-

tion System constitutes the CWA’s

chief regulatory program.  Under the

NPDES, dischargers must obtain per-

mits in order to lawfully discharge

pollutants.  Either the federal gov-

ernment or (with federal approval)

state governments may administer

the NPDES.

Not all discharges, however,

require NPDES permits.  First, the

CWA requires NPDES permits only

for pollutant discharges from statu-

tory “point sources.”  Non-point

sources, such as runoff from farm

fields, are exempt.  Second, the CWA

recognizes only certain point sources

as regulable point sources.  A “point

source” is “any discernible, confined

and discrete conveyance, including

but not limited to any pipe, ditch,

channel, tunnel conduit [or] discrete

fissure...from which pollutants are or

may be discharged.”  Third, the CWA

exempts many statutory point source

discharges from regulation.  For in-

stance, the CWA initially exempted

stormwater point source discharges

in general.  In 1987, however, Con-

gress amended the CWA in order to

bring at least some point source

stormwater discharges under regula-

tion.  Those discharges “associated

with industrial activity” were em-

braced by the amendments, as were

stormwater sewers of large munici-

palities, as well as other stormwater

discharges that either the EPA or state

environmental protection agencies

determined violated water quality

standards.  The EPA, pursuant to its

expanded mandate, promulgated

stormwater regulations in two

phases, in 1990 and in 1999.  The first

phase was limited in scope.  The sec-

ond phase, however, was to encom-

pass all stormwater discharge sources

that the EPA concluded should be

regulated under the CWA.

The effect of the cumulative

exemptions granted under the CWA,

even after the second phase, is sig-
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Reigning-in Buckhannon: Catalyst Theory Fee
Recovery Survives Recent Circuit Court  Decisions

SEE BUCKHANNON - P. 15

by Dan Galpern

In a case government lawyers

described as involving “the most im-

portant attorney’s fee issue currently

before the federal courts,” the Su-

preme Court recently denied certio-

rari in E.P.A. v. Sierra Club.  That

denial left undisturbed a recent deci-

sion by the United States Court of

Appeals for the District of Colum-

bia Circuit, Sierra Club v. Environ-

mental Protection Agency.

The D.C. Circuit upheld a

district court’s award of attorney’s

fees to plaintiffs who settled their

Clean Air Act (CAA) suit against the

EPA prior to court adjudication on

the merits.  The lower court found

that by their litigation, plaintiffs suc-

ceeded in pressing the EPA to change

course - as EPA agreed to cease

granting recurrent extensions to

states that failed to comply with

Clean Air Act provisions governing

stationary source permit programs.

Thus, plaintiffs were eligible for fees

on the basis of the “catalyst theory.”

On appeal to the D.C. Circuit, EPA

claimed that the Supreme Court’s de-

cision in Buckhannon Board and

Care Home, Inc. v. West Virginia De-

partment of Health and Human Res.,

foreclosed catalyst theory-based at-

torney fee recovery.  But the D.C.

Circuit rejected EPA’s arguments,

finding that Buckhannon does not bar

attorney’s fees where statutes, such

as the Clean Air Act, confer on lower

courts authority to make awards

whenever appropriate.

Buckhannon on Fees
In Buckhannon, the Supreme

Court held specifically that the “cata-

lyst theory” was “not a permissible

basis for the award of attorney’s fees”

under the Fair Housing Amendments

Act (FHAA) and the Americans with

Disabilities Act (ADA).  The Court’s

analysis began with an acknowledg-

ment of both the so-called “Ameri-

can rule,” by which parties are pre-

sumed responsible to cover their own

attorney’s fees, and the increasing

number of fee-shifting provisions in

federal law.

Provisions of the FHAA and

ADA provisions at issue in

Buckhannon provide for such fee-

shifting, but restrict fee awards to

“prevailing parties.”  Prior to

Buckhannon, every circuit court but

one had interpreted “prevailing

party” statutes to permit catalyst

theory-based fee awards.  Notwith-

standing that near-consensus, the

Buckhannon majority declared “pre-

vailing party” to be a legal term of

art that excludes parties whose ob-

jectives were achieved shy of a judg-

ment or court order.  What is re-

quired, according to the Court, is a

change in the legal relationship be-

tween parties that is either compelled

or overseen by the court.  But a “vol-

untary” change in the defendant’s

conduct, “although perhaps accom-

plishing what the plaintiff sought to

achieve ... lacks the necessary judi-

cial imprimatur on the change.”  In

this way, Buckhannon altered the

central question in “prevailing party”

attorney’s fee determinations from

whether a party substantively

achieved what it sought, to whether

a court sufficiently directed or over-

saw that change.

The danger of the

Buckhannon rule is that after a citi-

zen-plaintiff expends considerable

time, effort, and resources - but prior

to court adjudication on the merits -

the adversary agency or corporation,

perceiving the strength of the case

against it, may choose simply to cut

its losses, change its conduct as plain-

tiffs demand, and then move to ter-

minate the litigation as moot.  But

with the catalyst theory unavailable,

and with neither a judgment nor a

consent decree in hand, plaintiff’s

attorneys may be denied an avenue

of recovery - even though their work

vindicated important public rights.

Plaintiffs and their attorneys there-

fore must strategically consider ways

to cover the financial risk of being

“Buckhannoned.”  In the environ-

mental arena, suits brought under the

National Environmental Policy Act

(NEPA) and the Administrative Pro-

cedures Act (APA) are vulnerable,

since these acts contain no attorney’s

fee provisions; fee award claims fol-

lowing NEPA and APA suits there-

fore rely on the Equal Access to Jus-

tice Act (EAJA) - a “prevailing party”

statute.

Non-Prevailing Party Statutes
A critical question for envi-

ronmental plaintiffs is whether

Buckhannon’s broad renunciation of

catalyst theory attorney fee recovery

extends to statutes that do not em-

ploy the same “prevailing party” term

at issue in Buckhannon.  Such stat-

utes include the Clean Air Act, whose

relevant provision grants discretion

to a court to award litigation costs,

including reasonable attorney’s fees,

“whenever it determines that such

award is appropriate.”  Similarly,

provisions in the Endangered Species
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The General Mining Law of 1872:  Progress or Retreat?

SEE REFORM - P. 12

by Sarah Peters

Environmental advocates

have their work cut out for them in

the current political climate, and the

arena of hardrock mining reform is

no exception.  The General Mining

Law of 1872, known as the Mining

Law, governs the removal of

hardrock minerals, including gold,

silver, and precious gemstones, from

publicly owned lands in the United

States.  It was adopted during the era

of westward expansion, and essen-

tially “gave” land to early explorers.

The Mining Law has

changed little since its enactment and

is in need of reform.  First, it contin-

ues to allow present-day entities to

patent public lands for $5 an acre, the

same amount charged in 1872.  Sec-

ond, it allows the removal of miner-

als from public lands without requir-

ing royalty payments.  Finally, the

limited environmental awareness of

the Mining Law reflects anachronis-

tic 19th century attitudes in its lack

of protection for public lands.

Areas in Need of Reform
Patent Process.  The patent process

available through the Mining Law

needs to be permanently removed, as

opposed to the annual moratorium

that has been renewed since 1995.

When the patent moratorium is not

in effect, the Mining Law gives any-

one who obtains a patent on public

lands a fee-simple property right in

that land through the minerals depos-

ited under it.  This property right

granted to individuals in the past has

led to the privatization of federal

lands and use for purposes other than

mining activities.  Mining patents are

not necessary to mine land or to stake

a new mining claim and do not add

any additional security to the exist-

ing claim.  Therefore, permanent re-

moval of the opportunity to patent

federal land would not end mining

on federal lands, but would allow the

federal government to maintain its

property rights.  Under other federal

mining laws that govern resource ex-

traction from public lands, the gov-

ernment maintains full ownership of

the land and its minerals, and the

mining companies pay royalties on

the minerals they extract.

Royalty Payments.  As a throwback

to the time of its inception, the Min-

ing Law still does not require roy-

alty payments on mineral extraction.

This absence of royalty payments has

allowed entities, including multina-

tional mining

companies, to

remove min-

erals from

public lands

without pay-

ing a dime to

the federal

government.

The Mining

Law requires

only a $100

annual pay-

ment to

maintain a patent.  In contrast, coal,

oil, and gas producers on public lands

pay royalties on extraction ranging

from 8.0-12.5%.

In 2000, the Bureau of Land

Management (BLM) estimated that

$982 million in minerals were mined

from patented lands.  With a royalty

of just 8.0%, the BLM could have

collected over $78 million in revenue

in just one year.  This revenue will

only be realized if the Mining Law

is updated to require royalties.

Environmental Impacts.  The last

and arguably the largest area in need

of reform is the Mining Law’s lack

of environmental safeguards.  In

October 2003, the Environmental

Protection Agency (EPA) released

hardrock mine statistics for 2001,

which tell a story of massive pollut-

ant production.  In 2001 alone,

hardrock mining resulted in the ac-

cumulation of 2.8 billion pounds of

toxic waste, including 366 million

pounds of arsenic, 355 million

pounds of lead, and 4 million pounds

of mercury.  With no environmental

regulations imposed upon the

hardrock mining industry by the

Mining Law, hardrock mining activi-

ties deposit pollutants directly into

the soil without treatment.  These

toxic pollutants ultimately end up in

surface and groundwater.  According

to the EPA, mining has polluted 40%

of the headwaters of western water-

sheds.

The Mining Law also fails to

force clean-up of abandoned mining

sites.  When mining companies have

extracted all economically viable

minerals from the land, there is fre-

quently no enforcement of their

“promises” to clean up the mining

sites.  The result is a discarded mess

of toxic waste and upturned soil,
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The Slow Death of the Roadless
Rule

SEE ROADLESS RULE- P. 12

by Andrew J. Orahoske

Will the Roadless Area Con-

servation Rule be hopelessly

muddled by bad faith litigation tac-

tics and regulatory changes?  The

Bush Administration has been sued

by the timber industry and several

western states a total of nine times

in five different federal district courts

over the rule.  Twice the Adminis-

tration lost and then failed to appeal

the decision, and twice environmen-

tal groups intervened to defend the

rule.  In the Ninth Circuit Court of

Appeals, the environmental interve-

nors successfully defended the rule.

A decision is pending in the Tenth

Circuit.  However, the State of Alaska

challenged the rule and the Admin-

istration opted for a settlement that

exempts all national forest land in

Alaska and prevented environmen-

tal groups from intervening in the

judicial proceedings.  Thus, through

legal wrangling and modifications,

slowly and steadily the Administra-

tion is whittling away at the landmark

rule.

Initial adoption of the Rule
Following two decades of

debate and three years of federal

rulemaking, the Roadless Area Con-

servation Rule was finally adopted

by the U.S. Forest Service in Janu-

ary, 2001, during the final days of the

Clinton Administration.  More than

600 public meetings and 1.7 million

public comments, 95% of which sup-

ported the maximum protection for

roadless areas, contributed to the

most extensive public involvement

in the history of rulemaking in the

United States.  As adopted, the rule

prohibits road construction and log-

ging in 58.5 million acres of inven-

t o r i e d

roadless ar-

eas, covering

about 30%

of the Na-

tional Forest

System.  An

inventoried

roadless area

is one that

has been of-

ficially rec-

ognized by

the U.S. Forest Service as roadless

and exists outside lands currently

designated as wilderness.  This des-

ignation is not comprehensive but in-

cludes a majority of areas that are

roadless in nature.  In order to be

considered for wilderness designa-

tion by Congress, among other pre-

requisites, an area must be roadless.

Thus, the rule protects areas worthy

of protection as wilderness for future

consideration by Congress.

Immediately after taking of-

fice, the Bush Administration held up

implementation of the rule pending

an internal review.  Meanwhile, op-

ponents of the rule, including the tim-

ber industry and several western

states, filed lawsuits to invalidate the

rule.  In May 2001, the Administra-

tion announced it would support the

rule, but would make minor changes

to address the concerns raised by the

rule’s opponents.

A Pretense to Defense
Courts from the western

states have attempted to block imple-

mentation of the Roadless Rule.  In

May, 2001, Judge Edward Lodge of

the United States District Court for

the District of Idaho issued a prelimi-

nary injunction blocking implemen-

tation of the rule in Idaho and stated

that the decision would be applied

nationwide.  The Administration did

not appeal the decision; however,

several environmental intervenors

appealed to the Ninth Circuit Court

of Appeals.  A three-judge panel re-

versed the district court’s injunction

in December 2002, and reinstated the

rule.  The full Court of Appeals de-

nied a request by the State of Idaho

and Boise Cascade to reconsider its

decision and reaffirmed the previous

ruling.

A second attempt to block the

rule’s implementation occurred in

July, 2003.  Judge Clarence Brimmer

of the United States District Court for

the District of Wyoming criticized

the federal rulemaking process be-

hind the rule and went so far as to

say that the Roadless Rule violated

the Wilderness Act.  Again, the Ad-

ministration did not appeal the deci-

sion and, once again, environmental

intervenors filed an appeal to defend

the rule.  A decision by the Tenth

Circuit Court of Appeals is expected

sometime in 2004.

Judge Brimmer has been

criticized for this decision.  Two

groups, the Community Rights

Counsel, and Citizens for Responsi-

bility and Ethics in Washington, have

filed an ethics complaint citing a con-
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State Farm v. Cambell:  A Setback for Toxic
Torts and Pollution Deterrence

by M. Ryan Casey

Under the toxic tort system,

plaintiff landowners sue polluters

under traditional tort theories.  Toxic

tort law is an effective deterrent to

potential  polluters because punitive

damages awarded under the toxic tort

system tend to be much higher than

fines imposed by government agen-

cies.  The tort system also tends to

resolve cases more quickly than slow

administrative resolutions.  Also, ju-

ries under the tort system are not as

susceptible to political influences and

special interests, whereas changes in

presidential administrations may se-

verely handicap administrative agen-

cies.  However, a recent Supreme

Court ruling may undermine the de-

terrent effect created by large puni-

tive damage awards.  In State Farm

v. Campbell, the Court set guidepost

ratios between compensatory and

punitive damages, which drastically

lower the amount of punitive dam-

ages that can be awarded.  Without

the threat of high punitive damage

awards, the guidepost ratio may re-

sult in an economic justification for

polluters to illegally dispose of pol-

lution rather than obey government

disposal regulations.

State Farm v. Campbell
In State Farm, the Supreme

Court held that a $145 million puni-

tive damages award on a $1 million

compensatory judgment violated the

Due Process Clause of the Fourteenth

Amendment of the US Constitution.

The Court relied on a previous de-

cision, BMW of North America, in

which a $2 million punitive dam-

age award was struck down be-

cause of the mere $4,000 compen-

satory judgment.  In BMW, the

Court instructed lower courts re-

viewing punitive awards to weigh

three factors: “(1) the degree of

reprehensibility of the defendant’s

misconduct; (2) the disparity be-

tween the actual or potential harm

suffered by the plaintiff and the

punitive damages award; and (3)

the difference between the puni-

tive damages awarded by the jury

and the civil penalties authorized

or imposed in comparable cases.”

In State Farm, the Court ex-

plained that the reprehensibility of

the defendant’s conduct depends on

whether “the harm caused was physi-

cal as opposed to economic; the tor-

tious conduct evinced an indifference

to or a reckless disregard of the health

or safety of others; the target of the

conduct had financial vulnerability;

the conduct involved repeated ac-

tions or was an isolated incident; and

the harm was the result of intentional

malice, trickery, deceit, or mere ac-

cident.”  The Court noted that the ex-

istence of just one of these criteria

may not be enough to sustain a puni-

tive damages award, and any such

award issued where no criteria is met

is suspect.  While the Court found

State Farm’s conduct was somewhat

reprehensible, it did not justify the

excessive punitive damages award.

In addition, the Court rejected the

award because it “bore no relation to

the Campbell’s harm.”

While the Court declined to

establish a bright-line ratio between

compensatory and punitive damages,

they provided guidance to lower

courts that will likely lead to puni-

tive damage awards rarely exceed-

ing a double-digit ratio.  The Court

announced that “few awards exceed-

ing a single-digit ratio between pu-

nitive and compensatory damages . .

. will satisfy due process.”  Thus, no

longer will the large punitive to com-

pensatory ratio survive judicial scru-

tiny.

The Economic Incentive to Pollute
after State Farm

One of the policy goals of an

effective toxic tort system is to make

pollution unprofitable.  In a success-

ful toxic tort suit, a landowner can

seek compensatory damages (typi-

cally an amount less than the fair

market value of the land), and puni-

tive damages (compensation in ex-

cess of actual damages awarded as a

means to punish the offender).  With-

out the threat of large punitive dam-

ages, it is easier for industries to jus-

tify illegal pollution disposal rather

than comply with expensive environ-

mental regulations.

The Promotion of Environmental
Racism

Perhaps the most unjust as-

pect of State Farm is the potential

SEE STATE FARM - P. 17
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Non-Point Source Water Pollution:  Pew Oceans Commission
Recommendations in the Current Legal Landscape

by Charles von Reis

The Pew Oceans Commis-

sion report, America’s Living

Oceans: Charting a Course for Sea

Change (2003), took a comprehen-

sive look at the state of America’s

oceans and made both far-reaching

and specific policy recommendations

for improving the nation’s steward-

ship.  While also addressing many

other topics ranging from fisheries to

global warming, the Commission

emphasized the threats posed by non-

point source water pollution with the

following facts:

* A recent National Academy of Sci-

ences study estimates that the oil run-

ning off our streets and driveways

and ultimately flowing into the

oceans is equal to an Exxon Valdez

oil spill - 10.9 million gallons - ev-

ery eight months.

* The amount of nitrogen released

into coastal waters along the Atlan-

tic seaboard and the Gulf of Mexico

from anthropogenic sources has in-

creased fivefold since the

preindustrial era, and may increase

another 30 percent by 2030 if cur-

rent practices continue.

* Two-thirds of our estuaries and

bays are either moderately or se-

verely degraded by eutrophication, a

long-term increase in the supply of

organic matter to an ecosystem, of-

ten caused by the introduction of ex-

cess nitrogen and resulting in re-

duced water clarity and oxygen

depletion.

* More than 13,000 beaches were

closed or under pollution advisories

in 2001, an increase of 20 percent

from the previous year.

The Clean Water Act (CWA)

does not directly address many of the

sources of this pollution.  The CWA

defines “point sources” as discern-

ible, confined and discrete convey-

ances, such as pipes and ditches, and

specifically exempts agricultural run-

off.  Sources not covered by the CWA

definition make up non-point source

pollution.

Commission Recommendations
The CWA has been instru-

mental in curbing point source pol-

lution; however, it only partly ad-

dresses the problem of non-point

source pollution.  The Commission

recommended a number of adminis-

trative and legislative changes to di-

rect efforts towards curbing non-

point source pollution.  The recom-

mendations include several amend-

ments to the CWA, which seek to

reduce the broad sources of non-

point source pollution ranging from

city stormwater to agricultural run-

off.

For example, the Commis-

sion recommended ways to control

agricultural runoff such as establish-

ing quantity standards for nutrients,

such as nitrogen, which are danger-

ous when overabundant.  The Com-

mission also recommended estab-

lishing standards for “best manage-

ment practices” to control runoff

similar to standards used to control

point source pollution.  Such stan-

dards might include planting winter

cover crops, returning marginal

farmland to wetlands and expanded

floodplains, removing land vulner-

able to high rates of erosion and ni-

trogen loss from production, con-

structing wetlands and vegetative

buffers to intercept the drainage from

farm fields, and reducing the appli-

cation of nitrogen-based fertilizer to

lawns and golf courses.

Also, the Commission made

recommendations that cities and

counties update zoning codes to re-

duce sprawl.  Reducing the impervi-

ous surface area reduces the amount

of water that drains directly into wa-

SEE PEW - P. 16
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A Gardener s Guide to Biopiracy

SEE BIOPIRACY - P. 11

by JJ Haapala

In a few short years,

genetically engineered (GE)

crops of soybeans, cotton,

and corn have flourished,

progressing from small field

trials to over forty million

acres.  Originally, the major

difference between these and

conventional crops was the

inclusion of genes that con-

ferred resistance to the popu-

lar herbicide Round-up.  Round-up

is renowned for its ability to kill any-

thing green.  By marketing plants re-

sistant to Round-up, farmers can in-

discriminately douse their fields with

the herbicide, removing all other

plants very efficiently without dam-

age to the crop. Though seemingly a

miracle for conventional farmers, the

crops proved unpopular in some for-

eign markets, due in part to their in-

ability to be distinguished from non-

GE crops, as well as uncertainty as

to their safety.  The company that

sold both the herbicides and the GE

seed, Monsanto, became the target of

anti-GE activists worldwide.

The lure of GE crops for

agrichemical companies lay not only

in improving the ease of crop grow-

ing, but from the intellectual prop-

erty gained from their widespread

use as well.  While sexually propa-

gated plant varieties had enjoyed in-

tellectual property protection from

the Plant Variety Protection Act

(PVPA) since 1970, that protection

was limited because of two exemp-

tions in the PVPA. First, the PVPA

provided for the right of farmers to

save seed.  Second, the PVPA con-

tained a research exemption allow-

ing breeders to use any protected

variety for breeding new varieties.

Supreme Court decisions coinciding

with the emergence of the technol-

ogy eliminated the traditional bar

against patenting natural phenomena,

and the utility patent was extended

to plant varieties thereby eliminating

the exceptions of the PVPA and pro-

viding a strict liability enforcement

regime for infringers.

In 1980, the Supreme Court

eliminated the traditional bar against

patenting natural phenomena in the

seminal case Diamond v.

Chakrabarty.  A genetically engi-

neered microorganism capable of

consuming petroleum spills was

deemed sufficiently meritorious to

qualify as patentable subject matter.

In 1985, the Patent Board of Appeals

eliminated the requirement that

plants be genetically engineered to

qualify for a utility patent in Ex Parte

Hibberd.  And in 2000, the Supreme

Court made Hibberd the law of the

land in JEM v. Pioneer.  Since that

decision, patents have become the in-

tellectual property of choice for sexu-

ally propagated varieties. Patents of-

fer exclusive rights to the patent

holder for 20 years if the variety is

novel, useful, and non-obvious.

Within two years of JEM there was

over $34 billion dollars in

mergers and acquisitions in

the seed and life science in-

dustries.

So, what’s the problem with

patenting modified plants?

The Constitution offers lim-

ited monopolies to inventors

to encourage advancement in

the arts and sciences.  The

JEM and Chakrabarty deci-

sions eliminated the tradi-

tional bar against patenting

products of nature.  Prior to

JEM, Plant Variety Protection Cer-

tificates and trade secrecy were the

means for plant breeders to protect

their innovations.  Since 2000, util-

ity patents have become the choice

method, especially for commodity

crops, for excluding others from us-

ing the variety and exacting licenses

for their use. There are several good

reasons to be concerned about grant-

ing patents for sexually propagated

plants.

First, the utility patent does

not have an exception for saving

seeds or using a protected variety for

further breeding and plant develop-

ment like the PVPA.  The PVPA re-

flects the international plant protec-

tion system, the Union for the Pro-

tection of Plant Varieties (UPOV).

UPOV and other international agree-

ments, such as the International

Treaty for Plant Genetic Resources,

maintain the farmer’s right to save

seeds and the researcher’s right to use

any modern protected variety to de-

velop the next variety.  New variet-

ies containing some of the same par-

ent stock will qualify as non-infring-

ing and eligible for its own protec-

tion if it is distinct, uniform, and

stable.  The utility patent in contrast

eliminates the farmer and researcher
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Strip Mining the Siskiyous

by Jonathan C. Evans

In the rugged mountains of

Southwest Oregon, Rough and

Ready Creek winds through sparse

stands of jeffrey pine and port orford

cedar.  The creek is home to several

species of anadromous fish includ-

ing steelhead trout, chinook salmon,

and the threatened coho salmon.

Lacking the sedimentation that turns

other streams muddy, Rough and

Ready Creek remains exceptionally

clear throughout the Northwest’s fre-

quent winter storms.

The headwaters of the creek

originate on the edge of the

Kalmiopsis Wilderness within the

Siskiyou National Forest.  The

Rough and Ready watershed is one

of the most botanically diverse areas

within the lower forty-eight states,

second only to Great Smoky Moun-

tains National Park.  The United

States Forest Service has ranked the

watershed of Rough and Ready creek

first in Oregon in terms of botanical

diversity.  The watershed is home to

such rare plants as the carnivorous

pitcher plant (Darlingtonia

californica) and the endangered

cook’s lomatium (Lomatium cookii).

The unique plant

community of the

Rough and Ready water-

shed owes much of its

rare diversity to the un-

derlying substrate of

reddish serpentine rock.

The harsh serpentine

soils occur in localized

areas of Oregon and

California and mostly

favors the plants that

evolved in the area.  In-

vasive and introduced

plants, on the other

hand, cannot tolerate the harsh

chemical and physical properties of

serpentine soil.  The localized habi-

tat acts as an “island” for native

plants because of their isolated and

intermittent occurrence.  These

unique factors contributed to the

1993 proposed listing of the creek

under the protection of the National

System of Wild and Scenic Rivers.

Walt Freeman and Nicore Mining

At roughly the same time the

area was proposed for Wild and Sce-

nic River listing, Walter Freeman,

through his company Nicore, filed

mineral patent applications for 151

mineral claims covering over 4,360

acres of the Rough and Ready Creek

watershed.  Mineral patents allow the

transfer of mineral rights on public

lands to private individuals or com-

panies.  The Nicore mining operation

proposed to develop a nickel-later-

ite strip mine within a Bureau of

Land Management (BLM) Area of

Critical Environmental Concern, a

Forest Service Botanical Area and

the South Kalmiopsis Roadless Area.

Freeman filed the mining patents

with the BLM in 1992.  The BLM

did not respond to Freeman’s pro-

posal until 1994 when the agency

refused to process the application.

The denial of the mineral patents was

prompted by the 1994 congressional

moratorium on new mineral patents.

The annual moratorium on new min-

eral patents has continued through

the 2003 fiscal year.  Freeman be-

lieves his claims are valid because

they were made before the morato-

rium on lands open to discovery

within the Siskiyou National Forest.

Freeman’s claim has been

embroiled in controversy for the past

fourteen years.  When the Forest Ser-

vice prepared an Environmental Im-

pact Statement (EIS) on the mining

plan it received “an overwhelming

volume of public comments ask[ing]

the Responsible Officials to deny the

proposed Plan of Operations....  Of

approximately 5,000 letters, fewer

than one percent supported mining

in the area.”  Oregon legislators were

also critical of the project.  Sen. Ron

Wyden (D), Rep. Peter Defazio (D),

and several other state representa-

tives wrote a letter to the former head

of the Forest Service, Mike

Dombeck, condemning the proposed

operations.  The letter encouraged the

Department of Interior (DOI) to re-

move the area from

mineral entry and to

eliminate public fund-

ing from the costly en-

vironmental analysis of

the project.  These ac-

tions, if taken by the

DOI, would effectively

end new mining opera-

tions.

In January 2001, the

DOI approved several

administrative mineral

withdrawals, which

prohibit the transfer of
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RS 2477 and the Disclaimer Rule

by Michael Gustafson

RS 2477, a part of the 1866

Mining Law, granted non-federal

entities the ability to pursue “rights

of way for the construction of high-

ways over public lands, not reserved

for public uses....”  The Federal Land

Policy Management Act (FLPMA),

enacted in 1976, repealed RS 2477.

The repeal of RS 2477 disallowed

new rights-of-way claims while up-

holding unperfected claims made

prior to the enactment of FLPMA and

as long as the claimed route had been

in continuous use prior to 1976.

Since the enactment of FLPMA, per-

fecting RS 2477 claims for rights-of-

way through federal lands have been

limited and costly.  However, the

Bush Administration has recently

introduced a regulation change

known as the “Disclaimer Rule,”

which will make it easier for state and

local governments to perfect RS

2477 claims.

On January 6th, 2003, the

Department of the Interior (DOI) fi-

nalized changes to the regulations

governing how “disclaimers of inter-

est” under FLPMA are issued.  The

new regulations allow the federal

government to disclaim its interest in

a particular piece of land if that in-

terest creates a cloud of title over the

land, thus allowing state and local

governments to assert title to the

land.  The new regulations also make

it easier for the federal government

to grant rights-of-way to local gov-

ernments by relaxing previous re-

quirements imposed on the

unperfected claims.  The new regu-

lations no longer require non-federal

entities to file a right-of-way claim

within twelve years of the time it

knew, or should have known, of the

government’s interest in the property.

The new regulation also allows enti-

ties other than the current owner of

the land to apply for a disclaimer of

interest and does not require any evi-

dence of title to the lands.  These

changes open many previously

barred RS 2477 claims for consider-

ation by the BLM, which may induce

a surge of unperfected RS2477

claims.

The U.S. Forest Service and

environmental groups believe that

many of the RS 2477 claims, if ap-

proved, will have a devastating im-

pact on the environment of the af-

fected public lands.  For instance,

after the regulation change was an-

nounced, government entities in

many states,

i n c l u d i n g

Alaska, Cali-

fornia, Colo-

rado, Idaho,

and Utah,

asked the fed-

eral govern-

ment to dis-

claim its inter-

est in portions

of public

lands under

RS 2477.  If

granted, these claims would allow

non-government entities to construct

roads through national parks, na-

tional monuments, national forests,

wildlife refuges and other pristine

lands.

In an effort to dispel the pub-

lic concern over the rule change, the

DOI is requiring states to enter into

a “Memorandum of Understanding”

(MOU) regarding the process by

which disclaimers will be issued.

Utah and the DOI entered into the

first MOU in April, 2003.  The Utah

MOU requires public comment, and

will not allow disclaimers in national

parks, wilderness areas, and other

protected areas.  Other states, includ-

ing Colorado, have voiced interest in

entering into similar agreements.

Despite the DOI’s effort to

curtail public concerns, the Dis-

claimer Rule is being opposed on

many grounds.  For instance, the op-

position asserts that under the Game

Range Amendments of 1976, the

Secretary of the Interior cannot trans-

fer decision-making authority from

the US Fish and Wildlife Service

(FWS) to the BLM to disclaim inter-

est in public lands within the juris-

diction of the FWS.  Support for this

assertion can be found in FLPMA.

When Congress enacted FLPMA it

specifically stated that FLPMA

should not be interpreted as amend-

ing or modifying the provisions of

the Game Range Amendments,

thereby prohibiting the BLM from

making decisions regarding lands

under FWS management.

Challengers also claim the

new regulation violates §108 of the

Department of Interior and Related

Agencies Appropriation Act of 1997.

Section 108 prohibits any final rule

or regulation regarding the manage-
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ment or validity of an RS 2477 right-

of-way from taking effect unless ex-

pressly authorized by an act of Con-

gress.  In its response to comments

regarding the rule, the DOI argued

that its rule did not violate §108 be-

cause it is not a “final rule or regula-

tion,” but rather an amendment to ex-

isting regulations pertaining to the

DOI’s authority under FLPMA.  The

DOI further argued that a finding that

the rule violates §108 would be con-

trary to well-founded rules of statu-

tory construction because it would

impliedly repeal §§ 310 and 315 of

FLPMA.  These issues will likely

have to be resolved in court.

Congress is also concerned

about the new regulations and has

attempted to pass legislation limiting

its effects.  A rider was proposed to

the DOI’s 2004 appropriations bill

prohibiting the regulation from be-

ing used in regards to national monu-

ments, national parks, wilderness ar-

eas, national wildlife refuges and

wildlife preserves.  To the surprise

of many environmental groups, the

final version of the bill did not con-

tain these limitations.

The BLM has not yet acted

on any request for disclaimers, and

thus, the results of the regulation

change have yet to be determined.

The Disclaimer Rule has the poten-

tial to change public lands manage-

ment for years to come, as well as

change the landscape of many fed-

eral lands.  For this reason, it is up to

all of us who care about our public

lands to voice our concerns about this

regulation either through litigation,

or to the DOI and our congressional

representatives before it is too late

to have any effect on the potential

outcomes of the regulation.

rights.

Second, the utility patent is a

strict liability regime.  This means

that there is no intent required for the

patent infringer to be liable for in-

fringement.  Any infringement sub-

jects the infringer to a potential in-

junction (crop seizure) and monetary

penalties.  Therefore, if pollen from

a patented crop blows onto your

fields, and you save and replant your

seeds that contain any of the patented

material, you are liable for infringe-

ment.  It is exactly this scenario that

has pitted Percy Schmeiser, a canola

grower, against agribuisiness goliath

Monsanto in Canada’s Supreme

Court.

Third, patents grant protec-

tion not only to the finished variety,

but also to its constituent pieces—

its genes.  Patent holders can there-

fore prevent the use not only of the

patented variety, but also its parent

stock and the sources of the patented

genes.  Therefore, if a gene from a

non-protected variety is inserted into

a variety that is patented, the gene

from the source is also protected.

This has caused the most consterna-

tion internationally from countries

concerned that their traditional vari-

eties will be used to develop geneti-

cally modified varieties. The result

is that the centers of biological di-

versity are less inclined to share their

genetic wealth with the U.S., and the

basic building blocks for creating

new varieties are now the property

of the few.

Countries rich in genetic di-

versity traditionally depend on U.S.

researchers and seed banks to store

and secure their plant varieties and

breed new crops.  Patents threaten

this symbiotic relationship, and with

it, global food security and conser-

vation of crucial genetic material.

Now instead of a free flow of plants

between researchers and conserva-

tion banks, countries are withhold-

ing plant genetic material either to

prevent patenting, or to secure lucra-

tive royalty agreements.  In the

meantime, without adequate domes-

tic seed banks, the genes are being

lost.

Gardeners and farmers

throughout the world working with

traditional plant varieties can help

combat these trends.  By registering

and marketing varieties in publica-

tions or on-line, varieties can become

established as “prior art.”  This is

important because since one of the

requirements of a patent is novelty,

prior art defeats a patent claim.

Growing a meaningful garden can

include evaluating plants from our

nation’s seed banks in order to share

that information and the seeds from

that plant.  In lieu of U.S. patent law

changing soon, this is one of the most

important acts for a citizen to take

against biopiracy.

These and other threats to

genetic diversity and the legal impli-

cations faced by farmers will be ex-

plored this April 9th at the Univer-

sity of Oregon in “Malthus, Mendel,

and Monsanto: Intellectual Property

and the Law and Politics of the Glo-

bal Food Supply.”  Featuring Percy

Schmeiser, the canola grower sued

by Monsanto, the conference will

address the agricultural, environmen-

tal, and intellectual property con-

cerns connected to the protection of

traditional knowledge and plant ge-

netic resources.

BIOPIRACY FROM P. 8
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REFORM FROM P.4 unnecessary degradation” of public

lands.

The court also contradicted

the DOI’s 2001 interpretations by

finding that mining companies who

do not have a valid mining claim es-

tablished under the Mining Law are

not exempted from paying royalties.

The court determined that these com-

panies should begin to pay the gov-

ernment fair market value for their

mining activities.  Finally, the court

made clear that “the 2001 regulations

prioritize the interests of miners over

the public interest of persons such as

the plaintiffs who seek to conserve

and protect the public lands,” which

“may well constitute unwise and un-

sustainable policy.”  This decision

indicates that other uses must be ac-

knowledged by future DOI deci-

sions, and is important in beginning

the process of overturning the anti-

quated presumption that mining

should continue to reign supreme on

public lands.

Legislative Reform.  A bill updating

the Mining Law is currently before

the U.S. Congress.  The Mineral Ex-

ploration and Development Act of

2003 will not only provide for fiscal

reform of the Mining Law, but also

establish environmental safeguards

and standards.  The bill requires roy-

alties of 8.0%, the permanent re-

moval of allowing new patents, and

a permanent annual fee for renew-

ing the mining claim.  All revenues

from royalties and renewals would

be earmarked for the Abandoned

Mine Land Fund, which would be

designated to assist in the clean-up

of over 500,000 abandoned hardrock

mines currently in the U.S.  Environ-

mental standards are also part of the

bill, and would require adequate rec-

lamation, protect fish and wildlife,

safeguard surface and groundwater,

restore landscapes, and, maybe most

importantly, prevent proposed mines

ROADLESS RULE FROM P.5

which the public typically must pay

to clean up.

Recent Reform Attempts
Administrative Regulations.  In Oc-

tober 2001, the Department of the

Interior (DOI) attempted to stream-

line the mining claim approval pro-

cess by changing the regulations they

had implemented in 2000.  The 2001

regulations removed all agency au-

thority to prevent mining activities

that harm the environment by elimi-

nating the “substantial irreparable

harm” criterion from the definition

of “unnecessary or undue degrada-

tion.”  This reform effort did noth-

ing to acknowledge the environmen-

tal impacts of hardrock mining

through surface and groundwater

contamination.

Judicial Attempts.  Many environ-

mental groups believed that the up-

dated regulations actually worsened

the impacts of hardrock mining on

public lands.  The Mineral Policy

Center and several other groups filed

suit, arguing that the new regulations

were contrary to the BLM’s duties

as delineated in the Federal Land

Policy and Management Act

(FLPMA).  Mineral Policy Center v.

Norton, decided in November 2003,

reaffirmed most of the DOI’s 2001

mining reform regulations as not

conflicting with FLPMA.  However,

the decision was still a win for envi-

ronmental protection.  In the 2001

regulations, the DOI declared that the

BLM did not have the authority to

prevent proposed mining activities

that were “necessary to mining.”  The

court found that this interpretation of

“unnecessary or undue degradation”

was incorrect; instead stating that

FLPMA allows the BLM to deny

claims if the mining operations

would contribute to the “undue or

that would cause significant, perma-

nent, and irreparable damage.

Conclusion
The battle to reform the Gen-

eral Mining Law of 1872 is far from

over.  Environmental groups refuse

to retreat, and administrative, judi-

cial, and legislative reforms are mak-

ing progress...or are they?

flict of interest by the judge.  The

groups point to Judge Brimmer’s fi-

nancial disclosures, which state that

half of his reported net worth, nearly

one million dollars, rests in large

energy companies.  These companies

would benefit from the opening of

roadless areas for oil and gas explo-

ration.  Federal conflict-of-interest

law prohibits a judge from ruling in

a case where the judge has any inter-

est that could be substantially af-

fected by the outcome of the proceed-

ing.

The Sue and Settlement Tactic

In June 2003, the Adminis-

tration announced a settlement in a

lawsuit filed by the State of Alaska

against the Roadless Rule. The state

argued that the rule violated the

Alaska National Interest Lands Con-

servation Act (ANILCA) by creating

new land conservation units within

Alaska’s two national forests, the

Tongass and the Chugach.  In the

settlement, the Administration

agreed to propose amending the rule

to exempt both the Tongass and

Chugach, effectively granting the

State of Alaska the requested relief.

Ordinarily, a settlement involves

each party giving and taking, and a

compromise that finds some middle

ground.  That compromise did not

happen in Alaska.

Although the settlement

stipulated the proposed exemption of
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mineral rights on public lands, for

certain areas having significant en-

vironmental value.  These withdraw-

als included portions of the Siskiyou

Wild Rivers Area that encompasses

Rough and Ready Creek.  The cur-

rent Administration has opposed the

mineral withdrawals.  In 2003, the

BLM and the Forest Service allowed

these mineral withdrawals to expire

or become ineffectual through ad-

ministrative inaction.  Allowing the

expiration of mineral withdrawals in

the area is just one indicator of the

current Administration’s emphasis on

resource extraction instead of re-

source conservation.

Federal Environmental Analysis
If approved, the vast major-

ity of Nicore’s mining operations

would be conducted on public lands

managed by the Forest Service.  The

Forest Service notified Freeman that

he could not engage in mining

through any mechanized means un-

til a plan of operations had been ap-

proved.  Nicore’s mining plan called

for the removal of over 400,000 tons

of ore.  Approval of the plan would

be delayed until an (EIS) had been

prepared under the National Environ-

mental Policy Act (NEPA).  NEPA

requires an EIS on any project receiv-

ing federal funding, or permits,

which may have a detrimental effect

on the environment.  Freeman repeat-

edly appealed the decision to conduct

an EIS on his project.

The Forest Service com-

pleted the EIS in 1999 and denied

Freeman’s plan of operations as sub-

mitted.  The Forest Service con-

cluded, that “[a]ll information on the

record about the value of the miner-

als within the proposed mine sites

indicates that production costs far

exceed potential revenue. The pro-

ponent has not provided credible evi-

dence to refute this information.”

Additionally, economic analysis by

the United States Geological Survey

for the EIS concluded that, “it is ex-

tremely unlikely that these deposits

are economically viable.”  However,

the Forest Service did authorize the

removal of a 5,000 ton sample via

helicopter “in order to resolve the

operational and economic uncertain-

ties related to the project.”  Several

administrative appeals regarding the

validity of the EIS and the economic

viability of the claim were filed by

both sides.  All of the appeals were

denied.

Freeman’s Current Legal Claims

Rather than contest the valid-

ity of the EIS directly, Freeman filed

a complaint alleging a “taking” in the

United States Court of Federal

Claims in Washington, DC.  The

Fifth Amendment prohibits the gov-

ernment from taking private property

for public use without fairly compen-

sating the owner.  Although the min-

eral claims have not been approved

by the BLM, Freeman alleges he has

a right to public land and minerals

under the 1872 General Mining Law.

Freeman’s takings action was filed

January 22, 2001, the first day of the

current Bush Administration.  In the

action Freeman alleges damages in

the amount of $600 million dollars

under four counts:  taking of road

access, taking of mineral claims, tak-

ing of ore and minerals, and taking

of his right to a mineral patent.

Several non-profit environ-

mental organizations have been in-

volved in the lawsuit, including the

Siskiyou Regional Education Project

and the Mineral Policy Center.  The

organizations filed a motion to inter-

vene in the case because of their con-

cerns that the current administration

would not adequately represent the

SEE SISKIYOUS - P.17

the Tongass and Chugach from the

rule, the Administration was still

bound by federal law to solicit pub-

lic comment before making a final

decision.  Of the approximately

250,000 public comments received

on the proposal to exempt the

Tongass, 99% opposed the exemp-

tion.  In spite of this overwhelming

public opposition, the Administration

exempted the Tongass and issued an

advance notice to exempt the

Chugach.  This action effectively

prevented the implementation of the

Roadless Rule on the Tongass and

provides a prelude to future decisions

on the Chugach.

This type of sue-and-settle

tactic limits environmental interve-

nor participation in judicial proceed-

ings.  While an environmental group

can intervene and appeal a final de-

cision of the court, they cannot par-

ticipate in or prevent settlement pro-

ceedings between the original parties

to the suit.  Using this tactic, the Ad-

ministration can immediately settle

lawsuits challenging the rule, thereby

eroding the rule under the guise of

compromise.

In conclusion, although the

Roadless Area Conservation Rule is

the most popular conservation mea-

sure in history, to date garnering

more than 2.5 million supporting

public comments, it is suffering a

slow death.  The rule is still the law

of the land in every state except Wyo-

ming.  One hundred seventy legisla-

tors in the U.S. House and Senate

support bipartisan legislation that

would codify the rule.  Will the voice

of the people be able to withstand the

continuous barrage of litigation lev-

ied by the rule’s opponents in light

of tacit support from the Administra-

tion?
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nificant.  Most sources of water pol-

lution in the U.S. are exempt from

regulation, at least for purposes of

direct federal regulation.  See Oregon

Natural Desert Ass’n v. Dombeck.

CWA stormwater litigation now of-

ten turns on whether a particular type

of source is to be considered a point

source, and thus regulable, or a non-

point source, and thus exempt.

Focus on the Definition of
Silvcultural Point Source

Since the passage of the

CWA, the EPA has periodically pro-

mulgated and revised regulations

defining point sources in silvicultural

operations.  The current definition,

found in 40 C.F.R. §122.27, was is-

sued in 1999, but adheres closely to

the definition promulgated in 1976

in that it addresses only silviculture’s

more stereotypically industrial ac-

tivities.  Thus, included as regulable

point sources, on the one hand, are

“discernible, confined and discrete

conveyances related to rock crush-

ing, gravel washing, log sorting, or

log storage facilities operated in con-

nection with silvicultural activities

and from which pollutants are dis-

charged.”  40 C.F.R. §122.27(b)(1).

Excluded as nonpoint sources, on the

other hand, are such silvicultural ac-

tivities as “harvesting operations,

surface drainage, or road construc-

tion and maintenance from which

there is natural runoff.”  Disturbingly,

the definition stops short of encom-

passing most ostensible silvicultural

point sources.  What, for instance,

about the myriad ditches and culverts

through which natural runoff passes

en route from harvested areas to

nearby streams?  Are such sources

regulable, pursuant to the CWA’s

definition of point source?  Or are

they nonregulable, pursuant to

§122.27, because they derive from

designated nonregulable silvicultural

activities?

From Natural Stormwater Runoff
to Silvicultural Point Source Dis-
charge

The district court concluded

they are regulable.  The court rea-

soned that once natural runoff gen-

erated by silvicultural activities

passes through discernible, confined

and discrete conveyances, as a mat-

ter of law it must be considered a

regulable point source discharge.

That is, because statutory language

takes precedence over regulatory lan-

guage, §122.27’s definition of a sil-

vicultural point source must be con-

strued so as to supplement - not con-

flict with - the CWA’s general defi-

nition of a point source.  This holds

good even if it entails expanding the

silvicultural point source category

beyond the bounds expressly demar-

cated by §122.27.  In sum, because

the CWA’s permitting regime applies

to all point sources not exempted by

statute §122.27’s exemptions can

apply only to silvicultural runoff that

does not pass through statutory point

sources.

Conclusion
Interestingly, the district

court’s holding stopped short of de-

claring PALCO liable.  This issue

was argued subsequently, and the

court’s ruling remains pending.

Should the initial ruling in EPIC’s

favor then withstand appeal, it would

inaugurate a new era in the regula-

tion of the timber industry.  Because

stormwater runoff from millions of

acres of harvested timberlands would

likely become regulable, timber op-

erators would be compelled to

modify their practices substantially

lest sediment from those timberlands

reach streams-an outcome that would

STORMWATER FROM P.2 afford Western streams and their in-

habitants some much-needed relief.
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opinion in the 1983 Ruckelshaus de-

cision, clearly aimed to distinguish

parties who achieved substantive

success from those who did not,

while in his 2001 majority opinion

in Buckhannon, Rehnquist sought to

distinguish the party whose victory

is mandated or overseen by a court

from the party whose victory is be-

reft of such judicial involvement.

The analyses had different objectives

that can not legitimately be equated.

Surprisingly, the

government’s exceptionally attenu-

ated bit of statutory legerdemain was

not directly rejected by the D.C. Cir-

cuit.  Instead, the court relied on the

Supreme Court’s earlier

acknowledgement in Ruckelshaus

that in crafting §307(f) Congress in-

tended to “authorize fee awards ... for

suits that forced defendants to aban-

don illegal conduct, although with-

out a formal court order.”

The D.C. Circuit stated that

it was acting consistently with both

the 10th and 11th Circuits, which

previously had interpreted “when-

ever ... appropriate” language in the

Endangered Species Act to support

catalyst theory attorney’s fee recov-

ery even in the post Buckhannon

world.  Noting that the Buckhannon

decision “never so much as mentions

Ruckelshaus,” the D.C. Circuit de-

clared that it was bound to follow

Ruckelshaus, “the case that directly

controls,” on the question of catalyst

theory attorney fee recovery under

“whenever ... appropriate” statutes.

In so doing, the court almost seemed

to bait the Supreme Court into try-

ing to reconcile its widely disparate

treatment of the complex of issues

here discussed, stating “whether

Ruckelshaus ‘rests on reasons re-

jected’ by Buckhannon is a matter for

the Supreme Court, not us.”

But the Supreme Court now

has declined that challenge, with its

denial of certiorari in the Sierra Club

case.  At least for the moment, then,

the catalyst theory remains a viable

basis for fee recovery under a num-

ber of important environmental stat-

utes.  In particular, the Buckhannon

rule does not restrict courts from

awarding fees for claims brought

under “whenever ... appropriate”

statutes.
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Act, Toxic Substances Control Act,

Surface Mining Control and Recla-

mation Act, Energy Policy and Con-

servation Act, Outer Continental

Shelf Lands Act, among other envi-

ronmental statutes, grant discretion

to award fees when in a court’s judg-

ment an award is appropriate.

These “whenever ... appro-

priate” statutes appear to grant courts

exceptionally broad discretion to

award fees.  In 1983, however, the

Supreme Court narrowed that discre-

tion, in Ruckelshaus v. Sierra Club,

holding that a court may not award

fees to a losing party, no matter how

central that party may have been to

the illumination of rules, standards,

and issues involved in an exception-

ally complex suit.  Rather, accord-

ing to the court, “absent some degree

of success on the merits...it is not ‘ap-

propriate’ for a federal court to award

attorney’s fees under §307(f)” of the

Clear Air Act.

As noted above, in Sierra

Club v. Environmental Protection

Agency the EPA challenged the dis-

trict court’s catalyst theory-based

award of attorney’s fees under the

Clean Air Act.  The EPA pointed to

Ruckelshaus for support, noting that

the Supreme Court had read into the

“whenever ... appropriate” standard

of §307(f) a “partially prevailing

party” requirement.  The EPA then

urged the D.C. Circuit to extend the

Buckhannon rule to fee recovery

claims under this section.  In this way

the government was urging the D.C.

Circuit to identify the Ruckelshaus

court’s treatment of “whenever ...

appropriate” language in the Clean

Air Act with the Buckhannon court’s

treatment of the term “prevailing

party” in the ADA and FHAA.  The

problem with this argument is that

Justice Rehnquist, in his majority
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terways unfiltered by the soil.  Veg-

etative barriers may be useful for city

runoff as well.

Two Recent Cases
How do the Commission’s

recommendations compare to the

current legal landscape?  In

Hiebenthal v. Meduri Farms a dehy-

dration plant used its polluted waste-

water to irrigate its own orchard, cir-

cumventing point source regulation.

However, in Pronsolino v. Nastri the

EPA successfully upheld restrictions

on nonpoint sources made under the

CWA “Total Maximum Daily Loads”

(TMDL) program.

Hiebenthal v. Meduri Farms

As recently as last summer,

Meduri Farms ran an orchard and a

dehydration plant in Oregon.  The

dehydration plant produced waste-

water, which Meduri Farms partially

treated before using to irrigate its

orchard.  The Oregon Department of

Environmental Quality (DEQ) has

been levying fines trying to get

Meduri to clean up its business since

1997.

Hiebenthal, one of the neigh-

boring farmers of Meduri Farms,

complained to the Oregon DEQ that

soil and water samples conclusively

showed contamination.  Eventually,

Hiebenthal filed a civil action under

the CWA arguing that Meduri

Farms’s discharge required a NPDES

permit.  The District Court of Oregon

dismissed the action finding that the
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discharge was from agricultural use

because it was used in irrigation, and

thus was exempted from the point

source regulations.  Had the dis-

charge come directly from the dehy-

dration plant, Hiebenthal may have

won the suit.

As of last summer the Or-

egon DEQ is still hounding Meduri

Farms, most recently for holding

tanks that overflow and leak con-

taminated water.

Pronsolino v. Nastri and TMDLs

The TMDL program allows

the EPA to set limits on the amount

of pollutants in waterways regardless

of whether the pollutants come from

point or non-point sources.  The EPA

imposed TMDLs on the Garcia River

in California after the state failed to

do so.  The Garcia River is sur-

rounded by agriculture and logging

areas, but is not polluted by any point

sources, as defined in the CWA.  The

river contained excessive sediment

from the logged areas and farms and

had had a sharp decline in fish popu-

lations, including salmon.

The Pronsolinos owned tim-

berland in the Garcia River water-

shed.  In 1998 they applied for a har-

vest permit.  When they learned of

the restrictions on the permit result-

ing from the TMDLs they sued the

EPA, asserting that the EPA did not

have the authority to impose TMDLs

on waterways polluted only by

nonpoint sources.  The EPA argued

that it did have the authority under

the CWA.  The district deferred to

the EPA’s interpretation, granting

summary judgment for defendants.

The Ninth Circuit affirmed the deci-

sion, and in June of 2003, the Su-

preme Court denied certiorari.

Conclusion
The Pew Commission finds

dire threat to our oceans, but the

CWA already contains some meth-

ods for protecting against the threats.

TMDLs can help protect against

nonpoint source pollution in some

cases.  However, TMDLs only ad-

dress patches of the overall exemp-

tions made for non-point sources.

Increased proscription and enforce-

ment of TMDLs will help, but can

only go so far.
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effect it will have on poor communi-

ties on less valuable land.  Polluters

are often attracted to the backyards

of the nation’s poor for a number of

reasons.  Poor communities often

lack a strong political voice, a strong

community organization, and the re-

sources to bring legal action.  Fur-

thermore, the fair market value of the

land tends to be low, which means

lower compensatory damage awards.

However, poor communities tend to

be the most hostile to big companies,

and local juries are often known for

issuing extremely large punitive

damage awards against polluters.

The State Farm decision essentially

stripped poor communities of puni-

tive damage protection.  Has the Su-

preme Court endorsed the notion that

the nation’s poor are entitled to less

environmental protection than the

wealthy?

The Future of Punitive Damages
Hopefully, judges will recog-

nize the uniqueness of toxic tort cases

and continue to approve punitive

damage awards that make pollution

unprofitable, abandoning the Court’s

ratio guidepost where it does not

comport with justice.  However, the

Court’s decision will likely still in-

fluence polluters to center their op-

erations in the backyards of the eco-

nomically disadvantaged, and pres-

sure plaintiff’s attorneys to take

settlements more in line with the

guidepost of State Farm.  In it’s opin-

ion, the Court writes that “these ra-

tios are not binding, they are instruc-

tive.” Instructive indeed, and not just

for the courts.  Companies also re-

ceive instruction: pollute when the

ratio makes it profitable, and focus

your pollution on the poor.

STATE FARM FROM P.6 market for the mineral existed to at-

tract the efforts of a reasonably pru-

dent person.  Freeman has refused to

provide the information required by

the federal agencies to assess the eco-

nomic validity of the claim.  In addi-

tion, Freeman has not identified any

facility that would accept and pro-

cess the ore he proposes to extract.

An End to Claim Jumping on Fed-
eral Lands

Walt Freeman’s mining

claims elucidate the need to reform

antiquated mining policy.  All of

Freeman’s mining claims were made

under the 1872 General Mining Law.

The Mining Law allows for the trans-

fer of mineral claims to private citi-

zens for the mining of valuable min-

erals on public land.  Under the Min-

ing Law, for every one of Nicore’s

151 mineral claims, the company

would be able to purchase twenty

acres of surface rights.  Freeman

could then purchase thousands of

acres of public property for $2.50 to

$5 dollars an acre.  The public would

be forced to cede property to destruc-

tive land uses by private citizens and

then pay for the clean up.  Until sub-

stantive efforts for reform are

achieved, the public will be forced

to pay for costly, exhaustive environ-

mental reviews and court proceed-

ings for unprofitable mining claims.

public’s interest in conservation and

stewardship of the area.  The court

denied the organizations the right to

intervene, and instead granted

“friend of the court” status.  As a

friend of the court the organizations

may file amicus curie briefs in sup-

port of their position, but can take

little substantive action in the case.

The BLM administers all

minerals underneath federally owned

lands, including the National Forests.

The BLM is the only agency that can

determine claim validity or grant a

patent under the Mining Law.  Pres-

ently, Freeman’s case has been re-

manded to the BLM to analyze the

economic validity of the mining

claims.  The BLM will use its own

analysis as well as recommendations

from the Forest Service to advise

their decision.  However, the BLM

analysis is much more detailed than

the economic analysis conducted by

the Forest Service in the Nicore Fi-

nal EIS.  The economic analysis to

be conducted by the BLM is a timely

and expensive process for an under-

staffed agency.  The total estimated

cost of the mineral exam will be

roughly $700,000, and the exam is

to be completed by fall 2004.  After

the economic analysis of Freeman’s

claim is completed the Court of Fed-

eral Claim will determine the valid-

ity of the claim.

Freeman’s federal court case

hinges on the economic evaluation

of the mining claim.  In order to de-

termine whether a mineral patent can

be issued, the federal government

employs the marketability test.  To

obtain a patent on a mining claim on

federal land, there must be a show-

ing that a reasonably prudent person

could extract and market the claimed

mineral at a profit, and that at the

time of discovery, a large enough
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