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An Invitation to Share 
Perspectives:  How 
Should We Define the 
Property Interest in 
Water? 
 
KATHERINE CUMMINGS 

Every year, PIELC provides 
a chance for scholars and 
practitioners to come together 
and discuss the pressing issues 
that define the lawsuits brought 
and the focus of environmental 
advocacy. One of these pressing 
issues is water scarcity, which 
defined the way society and 
water law developed in the 
West, and continues to define 
life here. 
 

In this context, it is easy to 
understand why the battle over 
allocation of water in the 
Klamath Basin has been so 
prolonged and so contentious. 
Even now, with an agreement 
pending, there are many 
unsatisfied parties. More 
importantly, this conflict has 
highlighted a gap in existing 
law both in Oregon and in some 
other Western states. That gap 
is how to classify water rights 
within existing property law in 
a way that protects the 
economic interests inherent in 
those rights, along with the 
public’s right to a healthy 
environment and palatable 
water. In the Oregon Supreme 
Court’s opinion in Klamath 
Irrigation District v. United 
States, Justice Martha Walters 
wrote a concurrence specifically 
addressing the lack of existing 

state case law on this issue and 
warning of the consequences 
that could ensue when the Court 
used the language of property 
law in deciding a case revolving 
around water rights.1  
 

As a Bowerman fellow with 
the ENR Program here at the 
University of Oregon School of 
Law, I have been working to 
compile Oregon case law to 
determine how courts in this 
state have treated water rights 
within the confines of property 
law. This research has shown 
that, in the past, Oregon courts 
have defined water rights as 
“vested,” and have described a 
party’s interest in those rights as 
an “ownership interest.”2  In 
most of these cases, the dispute 
was between private parties, 
and therefore they did not 
present the issue of whether 
those rights were protected as 
against government regulation. 
 

In the face of climate 
change and drought, however, 
the question of whether 
government regulation of water 
rights or water use can ever 
violate the Takings Clause or 
either substantive or procedural 
Due Process will likely arise. In 
Oregon, courts in cases where a 
plaintiff was asserting a takings 
claim and asking for 
compensation have decided 
these cases based on whether a 
right was “vested” or a “long-
recognized private property 
interest” under state law.3 
However, while these terms 
may have been previously 

applied to water rights, it is 
important to note that they are a 
unique type of property. For one 
thing, they are usufruct and also 
limited by current state law that 
requires beneficial use and 
allows the state to take away 
rights if left unused or put to 
waste. Additionally, unlike 
other types of property, water is 
a necessity for life and is 
infused with spiritual and 
emotional significance.  
 

Because this issue affects a 
wide range of interests, I want 
to take this opportunity to ask 
all PIELC participants for 
comments and perspectives on 
this issue, either from a legal or 
policy standpoint. Your 
thoughts will allow students to 
better understand the 
complexity of this issue and 
where to direct further research. 
I thank you in advance for any 
commentary you can provide.  
 
 
Katherine Cummings is a 
third-year law student and 
Bowerman Fellow at the 
University of Oregon School of 
Law.  Contact Katherine at 
kcumming@uoregon.edu. 
 

ENDNOTES 
 
1 348 Or 15, 60 (2010). 
2 See, e.g. In re Hood River, 114 Or 
112, 180-81 (1923); Fort Vannoy 
Irrigation District v. Water Resources 
Commission, 345 Or 56, 84, 93 
(2008). 
3 DeMendoza v. Huffman, 334 Or 425, 
449, 451 (2002) (internal citations and 
quotations omitted). 
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Bearing the Risk:  
Climate Change and  
the Future of the 
Endangered Species 
Act 
 
WALKER C. STANOVSKY 
 

In 2011, two federal 
lawsuits on bears brought risks 
from climate change squarely 
within the scope of listing 
decisions under the Endangered 
Species Act (ESA).1 Together, 
the lawsuits put the U.S. Fish 
and Wildlife Service (Service) 
on notice that, even in the face 
of uncertainty, it must take 
evidence of climate risk 
seriously in its endangerment 
findings. Whereas the United 
States District Court for the 
District of Columbia upheld the 
polar bear listing despite 
uncertainty, the Ninth Circuit 
struck down the Yellowstone 
grizzly bear delisting, which the 
Service attempted to justify by 
pointing to uncertainty.  

 
The polar bear decision 

confirmed that the Service may 
base a listing decision on 
uncertain climate change 
science. Going farther, the 
grizzly bear decision showed 
that the Service must, at least in 
some cases, base a listing 
decision on uncertain climate 
change science. These decisions 
indicate that courts have begun 
to take climate change as a 
serious threat to endangered 
species, even when the details 
remain hazy. This precautionary  

 
 
approach creates opportunities 
for future legal and regulatory 
responses to climate change, but 
it could also threaten the ESA 
itself. 
 
ESA endangerment 
determinations and standard 
of judicial review 
 

Under the ESA, either the 
Secretary of the Interior or the 
Secretary of Commerce 
(depending on the species) must 
list a species as threatened or 
endangered if the Secretary 
finds threat to the species from 
any of five factors.2 The 
Secretary must apply the same 
five factors before delisting a 
species, and the “data must 
substantiate that [the species] is 
neither endangered nor 
threatened[.]”3 The Secretary 
must consider the “best 
scientific and commercial data 
available,”4 “without reference 
to possible economic or other 
impacts” of the decision.5 

 

In reviewing listing 
decisions under the ESA, the 
courts recognize that they must 
defer to agency decisions at the 
frontier of science.6 The 
Supreme Court has limited such 
judicial review to whether the 
agency “articulate[d] a 
satisfactory explanation for its 
action including a rational 
connection between the facts 
found and the choice made.”7  

The D.C. District Court 
upholds polar bear listing 
despite climate uncertainty  
 

In June 2011, the D.C. 
District Court set precedent by 
confirming the first ESA listing 
based solely on risks from 
climate change.8 The Service 
relied on evidence of climate-
driven losses to sea ice—habitat 
critical for polar bears.9  The 
plaintiffs argued that the climate 
evidence was “too uncertain” to 
justify the listing.10  The court 
rejected the argument, noting 
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that the ESA requires the 
Service to rely on the best 
available science—even when 
that evidence is “quite 
inconclusive”—and pointed out 
that the plaintiffs failed to 
identify any better information 
on which the Service could 
have relied.11  Accepting the 
Service’s reliance on the best 
available science, the court 
noted its own past ruling that 
“some degree of speculation 
and uncertainty is inherent in 
agency decisionmaking” and 
acceptable, so long as the 
Service avoids “haphazard” 
implementation of the ESA.12  
The result marked the first time 
that evidence of climate change 
had sufficient legal mass to 
support the regulatory weight of 
an ESA listing.13  
 
The Ninth Circuit rejects 
Service’s “uncertainty” 
reasoning and orders relisting 
of the Yellowstone grizzly  
 

Just months later, the Ninth 
Circuit in Servheen considered 
the procedural mirror image—a 
challenge to the Service’s rule 
delisting Yellowstone grizzly 
bears—and indicated that courts 
may not let uncertainty in 
climate science cut both ways.14 
The court approved the 
Service’s conclusion that it 
could not reliably predict the 
impacts of climate change and 
related decline of whitebark 
pine (a critical food source) on 
the Yellowstone grizzly 
population.15 But the Service 
failed to articulate rationally 

why it concluded that 
“whitebark pine declines were 
not likely to threaten the 
Yellowstone grizzly bear.”16 
Accordingly, the Service abused 
its discretion in deciding that 
the uncertainty “counsels in 
favor of delisting now, rather 
than, for example, more 
study.”17 The result warns the 
Service not to ignore evidence 
of future risks from climate 
change, even when those risks 
have no relation to the historical 
threats to a species. 
 

Today, the Yellowstone 
grizzly listing rests only on the 
climate-change related threats 
to whitebark pine. The original 
threats to the Yellowstone 
grizzly have been removed or 
managed through means other 
than the ESA, and the Service 
and court appear to agree that 
the Yellowstone population is, 
at present, recovered.18 The 
Ninth Circuit reversed the 
district court’s decision on other 
grounds for striking down the 
delisting rule, leaving only the 
climate-related risks to support 
continued listing.19 Though the 
predicted effects have yet to 
materialize in what is today 
considered a recovered 
Yellowstone grizzly population, 
the decision returned the 
Yellowstone grizzly to the 
threatened list.20 The 
Yellowstone grizzly thus joined 
the polar bear as the only two 
species listed in anticipation of 
climate change threats.21  
 

What does climate change 
mean for the ESA? 
 

The precautionary stance 
toward climate science 
suggested by these decisions 
may have significant 
consequences for the future of 
the ESA, even if the 
repercussions end with listing 
decisions.22 At least two 
commentators note the 
Service’s heightened burden in 
future delisting decisions.23 But 
the ripples go farther:  the 
procedure for delisting is 
identical to the procedure for 
listing24 and for the status 
review required every five years 
for each listed species.25 The 
D.C. District Court has already 
hinted at a future in which 
“explicit consideration of 
climate change related threats 
may become a necessary 
component of the status 
review.”26 Servheen should 
control any listing decision in 
which the best available 
science, even if substantially 
uncertain, points to risks from 
climate change. 
 

Such new listings will serve 
valuable functions. Protection 
from direct takings should slow 
the decline of listed species, 
even without addressing climate 
change as the underlying 
cause.27 This could buy time for 
species at risk while 
governments implement other 
greenhouse gas (GHG) 
regulations. Boalt Law 
Professor Holly Doremus also 
notes that scientists only poorly 
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understand many species when 
they are listed, and that 
“[l]isting provides an incentive 
for additional study.”28 Climate 
science, though often tentative 
about local effects, could drive 
a positive feedback loop of 
information gathering about the 
species and ecosystems most 
threatened by climate change. A 
flurry of climate-based listings 
could also highlight our current 
regulatory systems’ inadequacy 
to cope with climate change, 
and thus spur development of a 
purpose-built regulatory 
framework.29  
 

On the other hand, the novel 
possibilities raise major 
questions, including some that 
could threaten the ESA as we 
know it. John Kostyack and 
Professor Dan Rolf, anticipating 
the polar bear listing, identified 
several potential burdens on the 
ESA: 
 

“Is it conceivable that 
the ESA would… 
simply ban any and all 
federal agency actions 
resulting in increased 
emissions?... 
Alternatively, will the 
God Squad30 be called 
upon to issue 
multiple—or even 
blanket—§ 7 
exemptions for federal 
actions that contribute 
to climate change? Or 
will we simply see 
increased efforts by 
lawmakers… or the 
executive branch… to 

soft-peddle the threats 
and impacts of climate 
change?”31 

 

Affirming the polar bear 
listing, Secretary of the Interior 
Ken Salazar (a President Obama 
appointee) nevertheless implied 
that the ESA was designed to 
deal with individual species at 
risk, not with a categorical 
threat like global climate 
change.32 Using the ESA to 
drive widespread climate 
investigations and protect large 
numbers of new species will 
invite questions about the 
purpose of the ESA itself. 
Inevitably, some lawmakers and 
members of the public will 
seize on the trend, if it 
materializes, as a usurpation of 
the ESA for unintended 
purposes. Environmental groups 
should readily use the new tools 
presented by Polar Bear and 
Servheen, but, in doing so, must 
be wary not to strain public 
tolerance to the point of 
threatening the ESA’s 
continued viability. 
 
 
Walker C. Stanovsky is a first-
year law student at the 
University of Washington 
School of Law, where he is 
active in the GreenLaw student 
organization.  He inherited his 
love of the outdoors from a long 
line of Pacific Northwest hikers 
and foragers, and he is now 
working to apply that passion 
toward a career in public 
interest environmental law. 
 
 

ENDNOTES 
 
116 U.S.C. § 1531 et seq.  
2 16 U.S.C. § 1533(a)(1); 50 
C.F.R. § 424.11(c). 
3 50 C.F.R. § 424.11(d). 
4 16 U.S.C. § 1533(b)(1)(A). 
5 50 C.F.R. § 424.11(b). 
6 The Lands Council v. McNair, 
537 F.3d 981, 993 (9th Cir. 2008) 
(en banc) (internal quotation 
omitted).  
7 Motor Vehicle Mfrs. Ass’n of 
U.S., Inc. v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 43 (1983) 
(internal quotation and citation 
omitted). See also Nw. Ecosystem 
Alliance v. U.S. Fish & Wildlife 
Serv., 475 F.3d 1136, 1140 (9th 

Cir. 2007) (applying the same 
standard to review of ESA 
rulemaking). 
8 In re Polar Bear Endangered 
Species Act Listing and § 4(d) Rule 
Litig., 794 F. Supp. 2d 65 (D.D.C. 
2011) [hereinafter Polar Bear]; 
Roderic Fleming, Recent 
Development, The Endangered 
Species Act In re Polar Bear 
Listing and § 4(d) Rule Litigation, 
No. 08-764 (EGS), 2011 WL 
2601604 (D.D.C June 30, 2011), 
25 Tul. Envtl. L.J. 272, 276 
(2011). 
9 Polar Bear, supra note 8, at 73-
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10 Id. at 105. 
11 Id. at 106 (citing Sw. Ctr. for 
Biological Diversity v. Babbitt, 
215 F.3d 58, 60 (D.C. Cir. 2000)). 
12 Polar Bear, supra note 8, at 106 
(citing Oceana, Inc. v. Evans, 384 
F. Supp. 2d 203, 219 (D.D.C. 
2005)). 
13 Fleming, supra note 8, at 276. 
Contrast Ctr. for Biological 
Diversity v. Lubchenco, 758 F. 
Supp. 2d 945 (N.D. Cal. 2010) 
(deferring to National Marine 
Fisheries Service discretion in not 
listing ribbon seal because of 
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Three Challenges to Oil 
and Gas Leases on 
Utah Public Lands:  
Implications for 
Recognition of Public 
Environmental Goods 
 
MARY MILNER 
 
      Utah’s vast and famous 
public lands are the backdrop to 
a fierce debate. The state’s high 
percentage of federal lands, 
abundant fossil fuel resources, 
and the public’s increasing 
awareness of climate change 
lead to land use conflicts 
requiring creative resolutions. 
Recent challenges to oil and gas 
leases on Utah Bureau of Land 
Management (BLM) land 
present an opportunity to 
compare approaches to 
resolution. 
 
The New Gas Boom 
 

In the late 1990s, Mitchell 
Energy combined hydraulic 
fracturing with horizontal  

 
drilling to quadruple the output 
of previously uneconomic  
wells,1 setting off a boom in 
U.S. onshore natural gas 
development. Production of 
natural gas wells and dry gas 
reserves have increased 
dramatically2 and, most 
significantly, drilling activity 
has exploded.  The number of 
U.S. land rigs operating has 
tripled since 2000, and activity 
in Utah reflects this trend.3  
 
 While people generally 
welcome the economic activity 
associated with energy 
production, this iteration of the 
boom-bust cycle brings 
intensified conflicts over land 
use and environmental 
degradation.4 For example, the 
EPA recently declared both the 
Pinedale anticline5 and the 
Uinta Basin ozone “non-
attainment areas” due to air 
pollution related to natural gas 
drilling.6 As the public asserts 
its right to clean air, water, and 
an undegraded environment— 
collectively called “public 

environmental goods”7—
governing laws continue to 
propel development at the 
expense of all else.8 Public 
environmental goods have 
inherent and typically 
unmeasured value because:  (1) 
they are preconditions to human 
life; (2) they have recreational 
and “existence” value; and (3) 
they provide crucial ecological 
services.9  
 
      Belief in shared resources is 
at odds with traditional property 
law.  Traditional property law 
holds that resources are wasted 
if not exploited. In contrast, 
private property doctrine pivots 
on the right to use land, and the 
right to exclude others from it.10 
This difference in views is at 
the root of the cases examined 
here. 
 
Litigation, Civil Disobedience, 
and Negotiation 
 
Seventy-Seven Parcels, 
Southern Utah Wilderness 
Alliance v. Allred11 

 

      The Southern Utah 
Wilderness Alliance (SUWA), 
an organization tasked with 
protecting federal lands, filed 
suit on December 17, 2008, 
against the U.S. Department of 
the Interior, seeking to 
invalidate seventy-seven oil and 
gas leases to be auctioned by 
the BLM on December 19, 
2008, two days later.12 The 
plaintiffs challenged BLM’s 
three Resource Management 
Plans (RMPs) controlling the 
lease areas. Litigation around 
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the seventy-seven parcels is 
ongoing; this section considers 
the original Motion for 
Temporary Restraining Order 
(TRO) and surrounding events. 
 

In their suit, SUWA and six 
other organizations alleged 
violations of federal statutes and 
regulations, including the 
National Environmental Policy 
Act (NEPA),14 the National 
Historic Preservation Act 
(NHPA),15 the Federal Land 
and Policy Management Act 
(FLPMA), and the 
Administrative Procedure Act 
(APA).16 

 
      In the summer of 2008, six 
RMPs were fast-tracked for 
approval by the BLM.  Three 
plans included well-known 
Utah wilderness lands.17 SUWA 
timely filed first comments, 
then formal protests to each of 
the RMPs for the Moab, Price, 
and Vernal areas.  But on 
October 31, 2008, BLM signed 
Records of Decision (RODs) 
approving Moab, Price, and 
Vernal RMPs without 
substantive modifications.18 In 
December 2008, BLM 
announced its lease sale, set for 
December 19, 2008, which 
included the subject parcels.19 
On December 17, 2008, 
plaintiffs filed their complaint 
in the District of Columbia 
seeking declaratory and 
injunctive relief.20 One day 
later, the parties agreed BLM 
would not officially issue leases 
for thirty days following the 

lease sale on December 19, 
2008.21 
 
      The D.C. Court found that 
the BLM’s environmental 
impact statements did not 
adequately consider air quality 
impacts as required by NEPA, 
and that they violated 
responsibilities under NHPA 
and FLPMA; therefore, the 
plaintiff’s claim was likely to 
succeed on the merits.22 
Moreover, the lease sale 
represented an “irreversible and 
irretrievable commitment” of 
resources on behalf of the BLM, 
showing irreparable injury 
without injunctive relief, and 
the balance of harm and public 
interest elements were also 
deemed met.23 Thus Allred 
achieved its objective, at least 
temporarily. 
 
Fourteen Parcels, United States 
v. DeChristopher24 

 

At the BLM lease sale of 
December 19, 2008, a 
University of Utah student 
named Tim DeChristopher 
registered, bid on, and won 
fourteen oil and gas leases, 
eleven of which were parcels 
named in Allred.25 His act was 
intended to disrupt the lease 
sale, which he believed was 
illegal, and to “protest . . . the 
Bush-Cheney energy policies 
that were contributing to global 
warming.”26 DeChristopher was 
charged with violating the 
Federal Onshore Oil and Gas 
Leasing Reform Act, and with 
providing a false statement.27   
 

      Before and after his 
indictment, DeChristopher’s 
action gained national attention 
through statements and 
interviews.28 Prosecutors, 
alerted by the media that he 
might use a “choice of evils” 
defense, filed a Motion in 
Limine to disallow the 
defense.29 The Court granted 
the motion, and barred the 
necessity defense.30 
DeChristopher was tried, 
convicted, and sentenced in 
2011 to two years in federal 
prison, and to restitution. 
 
      On February 4, 2009, Ken 
Salazar, newly appointed 
Secretary of the Interior under 
the just-seated Obama 
administration, canceled the 
winning bids on the seventy-
seven parcels disputed in 
Allred.31 Salazar concluded that 
the Bush administration had 
rushed to sell the leases without 
proper scientific review or 
consultation.32 
 
West Tavaputs Plateau 
Project 
 
      Negotiated agreements 
between parties are a third 
avenue for resolution of land 
use conflicts. The BLM’s 2010 
development plan for Bill 
Barrett Corporation (BBC) 
leases on West Tavaputs 
Plateau illustrates the process.33 
The BLM ROD involves plans 
for natural gas wells on 
sensitive federal lands, 
including archaeological sites in 
Nine Mile Canyon, and is the 
result of an agreement between 
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SUWA and BBC, both parties 
to Allred.  The plan reduces the 
number of wells in the original 
plan by two-thirds, protects 
Wilderness Study Areas, and 
addresses air quality, cultural 
sites, and other concerns.34 The 
plan was hailed by the Secretary 
of the Interior as “orderly and 
balanced development of our 
nation’s energy supply,” by 
SUWA and the BLM as a 
model collaboration, and by 
BBC’s CEO as “good 
business.”35 

 
Analysis 
 
      The current controversy 
over energy development on 
public and private lands is 
potentially as contentious as 
civil rights were in the 1950s 
and 1960s.  Litigation, protest, 
and civil disobedience are 
symptomatic of public pressure 
for access to environmental 
goods. 
 
The Hammer 
 

Most recently, the D.C. 
District Court transferred the 
case of the seventy-seven 
parcels back to Utah, holding 
that intervenor interests now 
outweigh the “nationally 
important questions of 
environmental law” this 
controversy implicates.36 
Rebuttal of the findings leading 
to the TRO points to a shift in 
premises and interpretation of 
the facts. The TRO may 
represent a fleeting win for non-
owner property interests, and 
perhaps illustrates the idea that 

“whether the agency is 
encouraged to protect 
wilderness or not is highly 
depend[e]nt on the current 
administration.”37  
 
      Even though Allred 
provides no final guarantee that 
the disputed parcels will be 
protected, it did partially 
overcome traditional tools used 
to discredit and bar from courts 
the arguments of non-owner 
property interests, and it 
established a cost for refusing to 
acknowledge those interests. 
 
The Pulpit 
 

When fellow clergymen 
questioned him about the 
necessity for direct action, 
Martin Luther King observed,  
“[n]onviolent direct action 
seeks to create such a crisis and 
foster such a tension that a 
community which has 
constantly refused to negotiate 
is forced to confront the 
issue.”38 And later in the same 
letter, “[l]amentably, it is a 
historic fact that privileged 
groups seldom give up their 
privileges voluntarily.”39 

 
In DeChristopher, the 

prosecution framed the 
defendant’s action as a “self-
centered and juvenile” stunt,40 
motivated not by civil 
disobedience, but rather an 
“ordinary protest.” The judge 
criminalized and trivialized the 
action, both in court 
documents41 and in media 
statements.42 The prosecution 
circularly reasoned, in its 

motion to bar the defense, that 
DeChristopher’s evidence 
regarding global warming and 
climate justice was “irrelevant” 
(based on the assumption that 
necessity defense was barred),43 
and asserted that such evidence 
would “improperly inflame or 
confuse the jury.”44   
 
      These strategies temporarily 
deny voice to the opposing 
argument, creating a “win” for 
property rights advocates.  
Ultimately, a criminal trial in 
which no defense or evidence is 
allowed flies in the face of basic 
fairness, and is likely to spur 
further protest and civil 
disobedience.  King observed 
that “law and order exist for the 
purpose of establishing justice, 
and that when they fail in this 
purpose they become 
dangerously structured dams 
that block the flow of social 
progress.”45 
 
Negotiation 
 
      Both the prosecution and 
judge in DeChristopher worked 
hard to attribute the withdrawal 
of the disputed leases to “lawful 
means” of protest, namely 
Allred, and citizens “freely 
voicing their objections…in the 
public forum.”46 Yet, 
circumstances suggest it is 
likely that DeChristopher’s 
action contributed to the 
cancellation as well.  The 
SUWA-BBC agreement and 
others like it progressed 
logically as alternatives to 
protest, direct action, and 
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lawsuits. According to parties to 
the agreement, the atmosphere 
for compromise did not exist 
before the November 2008 
election.47 Incremental 
improvements always 
encompass a chance of 
reversion to conflict-
perpetuating strategies. 
 
Conclusion 
 
      According to Dr. King, 
“[negotiation] is the very 
purpose of direct action.”48 
Litigation, protest, and civil 
disobedience surrounding the 
2008 oil and gas leases on Utah 
federal land all appear to have 
contributed to bring about later 
negotiated solutions between oil 
companies, SUWA, and other 
preservation groups and 
stakeholders.  Agreements that 
recognize all parties have the 
best chance of protecting non-
user rights, while promoting 
orderly resource development. 
 
 
Mary Milner is a second-year 
law student at S.J. Quinney Law 
School in Salt Lake City, with 
B.S. and M.S. degrees in 
geology, and prior experience 
as a geologic consultant in the 
oil and gas and mining 
industries.  Her current interest 
is in environmental and natural 
resource law. 
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The Right to Fish:  U.S. 
v. Washington, The 
Culverts Case, and the 
Future 
 
NATHAN MERRICK 
 
History of the Tribes’ Right to 
Fish  
 
The Treaty Right and Initial 
Interpretations 
 

In 1854, the United States 
government entered into a treaty 
with the Indians of the Territory 
of Washington.1 This treaty 
“cede[d], relinquish[ed], and 
convey[ed]” Indian lands to the 
United States government.2 In 
return, the government reserved 
“[t]he right of taking fish, at all 
usual and accustomed grounds 
and stations . . . in common 
with all citizens of the 
Territory[.]”3 This treaty 
language is the basis for the 
tribal right to fish in 
Washington, and has since been  

 
 
interpreted by the federal 
judiciary. 

 
      Nearly 120 years after the 
treaty was formed, Judge 
George Boldt decided the case 
United States v. Washington 
(Phase I).4 In this decision, 
Judge Boldt held that “treaty 
right fisherman shall have the 
opportunity to take up to [50%] 
of harvestable fish[.]”5 This 
judicial opinion, interpreting the 
treaty language “in common 
with all citizens of the 
Territory,” gave the treaty 
Tribes in Washington a 50 
percent share of the harvestable 
salmon.6 By doing so, Judge 
Boldt forced Washington to 
recognize the Tribes’ rights to 
fish as well as their right not to 
have the state regulate the 
Tribes’ fishing, except to the 
extent “necessary for 
conservation[.]”7 Unfortunately, 
while the Boldt decision 
answered looming questions  
over treaty interpretation and 
allocation, it left unanswered  

ever more pressing 
environmental issues 
surrounding the right to fish.8 
 

Environmental Litigation 
 

Following the Boldt 
decision, litigation ensued to 
test the environmental 
parameters of the treaty right to 
fish, in particular asking the 
court to declare, “that the right 
to take fish incorporates the 
right to have treaty fish 
protected from man-made 
despoliation[.]”9 After a number 
of judicial rulings and appeals,  
 the Ninth Circuit ruled, 
“[I]ssuance of the declaratory 
judgment on the environmental 
issue is contrary to the exercise 
of sound judicial discretion.”10 
The court stated that any 
environmental case brought 
under the treaty right to fish 
would have to depend “upon 
concrete facts which underlie a 
dispute in a particular case.  
Legal rules of general 
applicability are announced 
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when their consequences are 
known and understood in the 
case before the court[.]”11 The 
Ninth Circuit decision was 
made in 1985; and, for the next 
16 years, tribal and state 
interests clashed regarding the 
environmental reach of the 
treaty.12   
 

In 2001, while the Tribes 
attempted to negotiate with 
Washington on multiple 
environmental matters, a new 
suit was brought against 
Washington in hopes of judicial 
recognition and implementation 
of an environmental aspect to 
the treaty.13 In U.S. v. 
Washington, The Culverts Case, 
following the directions of the 
Ninth Circuit decision, the 
Tribes sought “to compel the 
State of Washington to repair or 
replace any culverts that are 
impeding salmon migration to 
or from the spawning grounds . 
. . [maintaining] that the State 
has a treaty-based duty to 
preserve fish runs so that the 
Tribes can earn a ‘moderate 
living.’”14 Because of the tight 
fit within the boundaries 
prescribed by the Ninth Circuit, 
as well as the treaty language 
itself, the court in the Culverts 
Case granted relief on 
environmental grounds and 
concluded “that the right of 
taking fish, [secured by treaty], 
imposes a duty upon the State to 
refrain from building or 
operating culverts under State-
maintained roads that hinder 
fish passage and thereby 

diminish the number of fish . . . 
available[.]”15 

  
 After the Culverts Case, 
Washington pointed to 
legislation and regulations, most 
of which were already in place 
prior to the judicial opinion, and 
claimed little needed to be done 
to rectify the culvert problem 
because there was already a 
satisfactory framework in 
place.16 In reality, Washington 
was fixing a minimal number of 
culverts each year; and, at that 
snail’s pace, it would take the 
State many decades to begin to 
address the problem.17 The 
Tribes, on the other hand, 
claimed that a legislative and 
regulatory framework meant 
little if not implemented.18 
Furthermore, it was asserted by 
the Tribes that the framework 
was not adequate to begin with, 
so even if it were to be 
implemented, it would still be 
unsatisfactory.19 

 

Remedial Action 
 
 There are three possible 
remedial avenues for 
effectuating the Culverts Case 
and the Tribes’ treaty right to 
fish:  education, litigation, and 
advocacy.  Although all are 
important, the most effective 
way to bring about meaningful 
change is to advocate for new 
legislation and regulations 
surrounding culvert 
management.  The current 
framework must be replaced 
with a more cooperative 
approach between the state of 

Washington and the Tribes.  
Advocating for legislative and 
regulatory reform would 
involve lobbying, going through 
agency meetings, educating the 
relevant audience on the matter, 
and, if all else fails, more 
litigation. 
 
Current Framework in 
Washington 
 

The Washington State 
Legislature enacted multiple 
statutes controlling culvert 
management before the 
Culverts Case was decided.  
The Washington State 
Department of Fish and 
Wildlife (DFW) has also 
promulgated regulations 
touching on the subject of 
culvert management.   

 
The Salmon Enhancement 

Program20 requires the DFW 
and the Washington Department 
of Transportation (DOT) to 
create a “fish passage barrier 
removal task force.”21  “The 
task force [consists] of one 
representative each from the 
[DFW], the [DOT], the 
department of ecology, tribes, 
cities, counties, a business 
organization, an environmental 
organization, regional fisheries 
enhancement groups, and other 
interested entities as deemed 
appropriate by the [co-
chairs].”22 The co-chairs of the 
task force are members of the 
DFW and the DOT.23 They 
have the power to appoint all 
members of the task force.24 
The task force has the duty of 
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“identify[ing] and expedit[ing] 
the removal of human-made or 
caused impediments to 
anadromous fish passage in the 
most efficient manner 
practical.”25 Furthermore, “The 
[DOT] and the [DFW] may 
administer and coordinate all 
state . . . programs specifically 
designed to assist . . . tribes . . . 
in identifying and removing 
impediments to salmonid fish 
passage.”26 Except for a small, 
irrelevant exception, “[A]ll 
projects shall be reviewed and 
approved by the fish passage 
barrier removal task force.”27 
With only one seat at the table, 
the Tribes are unlikely to have 
any meaningful say in 
prioritizing or implementing 
fish passage barrier removal 
projects.    

 
The second relevant 

Washington statute lays out the 
process by which fish passages 
are to be maintained as well as 
the repercussions of not 
adequately maintaining these 
fish passages.28 If the director of 
the DFW “determines that a 
fishway is impractical,” the 
director can require the owner 
of the project to “make 
payments to the state . . . to 
expand, maintain, and operate 
additional facilities at existing 
hatcheries within a reasonable 
distance of the . . . [project] . . . 
to compensate for the damages 
caused by the [project.]”29 
While this statute specifically 
applies to “dam[s] or other 
hydraulic project[s,]” because it 
is situated among a broader 

statutory scheme involving fish 
passages generally, it may be 
logically inferred that this 
language may be applied by the 
DFW to culvert management as 
well.30 Besides allowing the 
destruction of natural fish 
habitat if a fishway is found to 
be impractical and also allowing 
owners of fish passage barriers 
to continue to decimate the 
natural environment and 
remedy the decimation with 
money, there is no language 
including the Tribes in the 
decision-making.   

 
Finally, there is a relevant 

DFW regulation that prioritizes 
different types of water crossing 
structures, preferring bridges to 
culverts, and then preferring 
certain types of culverts to 
others.31 Regarding temporary 
culvert installation, “The 
allowable placement of 
temporary culverts . . . shall be 
determined by the [DFW.]”32 
Furthermore, the regulation 
states, “Culverts shall only be 
approved for installation in 
spawning areas where full 
replacement of impacted habitat 
is provided by the applicant.”33 
This regulation fails to account 
for tribal interests.  Without 
taking account of tribal 
interests, how can Washington 
meaningfully deal with the 
Tribes’ treaty rights, as well as 
tribal obligations under the 
treaty?   
 
 Under the current 
framework, tribal interests are 
minimally represented in the 

fish barrier removal task force, 
and are not taken into account 
in Washington’s other decision-
making processes that impact 
the Tribes’ right to fish.  
Without legislative and 
regulatory reform, culvert 
management will continue to 
hinder the Tribes’ treaty right to 
fish.  
 
Proposed Reform 
 

An overhaul of 
Washington’s legislative and 
regulatory framework 
pertaining to culvert 
management is crucial.  The 
state should construct a more 
inclusive framework for culvert 
co-management by pulling from 
Oregon’s statutory and 
regulatory language concerning 
fisheries co-management, the 
North of Falcon process, as well 
as language from the United 
Nations Declaration on the 
Rights of Indigenous Peoples 
(UNDRIP).  Incorporating the 
language and goals discussed 
below, culvert management 
could take on a co-management 
quality and would help both the 
state of Washington, as well as 
the Tribes, create a more 
effective way to realize the 
treaty right of Tribes to fish in 
Washington.   
 

Oregon’s fish passage 
statute incorporates language of 
cooperation and collaboration, 
finding these tools to be 
invaluable for a successful 
system of providing passage to 
salmon and other fish.34 The 
Oregon Department of Fish and 
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Wildlife (ODFW) “shall seek 
cooperative partnerships to 
remedy fish passage problems 
and to ensure that problems are 
corrected as soon as possible.”35 
Furthermore, “The [ODFW] 
Director shall establish a Fish 
Passage Task Force . . . [and] 
determine the members and the 
specific duties of the task 
force[.]”36 This regulation 
allows the director of the 
ODFW to appoint nine 
members to the task force, three 
of which shall represent 
“fishing, environmental or 
conservation interests[.]”37 
Also, “The Task Force shall: . . 
. [s]elect one of its members to 
serve as chair and one as vice 
chair of the Task Force[.]”38 

 
While the language from 

Oregon does not explicitly 
touch on tribal interests, it 
should be used loosely to design 
a framework that is more 
cooperative.  First, with similar 
language Washington could 
ensure that the Tribes not only 
get a seat at the table, but that 
they also receive a meaningful 
participatory role.  Second, the 
proposed framework would 
shrink the overall size of the 
task force from being 
potentially limitless to only nine 
members.  By shrinking the task 
force, tribal interests will hold a 
larger fraction of the total 
membership.  Lastly, within this 
proposed framework, instead of 
having the DFW and DOT act 
as the co-chairs of the task 
force, the task force as a whole 
would decide the leadership 

positions within the task force.  
To go beyond the language of 
Oregon, it could be mandated 
that a tribal representative hold 
one of those positions, thereby 
ensuring that the Tribes’ 
interests are sufficiently 
considered.  In incorporating 
this type of language, a fish 
barrier removal task force in 
Washington would be better 
equipped to deal with the treaty 
and the Tribes’ right to fish. 
 

The North of Falcon process 
is another area where 
Washington could learn from 
successful fisheries co-
management and could 
incorporate some of the 
successful aspects of this 
process into a culvert co-
management structure.  The 
North of Falcon process sets 
salmon fishing seasons for 
Indians and non-Indians for the 
inland waters of Washington.39 
Once a year, “State and tribal 
fisheries experts participate in 
the . . . process and sit on its 
technical committees.”40 This 
process is a direct descendant of 
the Boldt decision, establishing 
the Tribes “as co-managers of 
Washington fisheries[,]” and 
therefore the two sides must 
agree before the salmon fishing 
season will be set.41 While this 
process pertains to fisheries co-
management, it is instructive of 
the type of language and 
processes that could be utilized 
in order to create a more 
cooperative approach to culvert 
co-management.  Because the 
North of Falcon process is a 

direct descendant of the Boldt 
decision, establishing the Tribes 
as co-managers of the state 
fisheries, and because the 
Culverts Case is part of the U.S. 
v. Washington progeny, it seems 
logical that the Tribes should 
also be co-managers of culvert 
decisions as well.  If culvert co-
management were found to be 
mandatory under the U.S. v. 
Washington line of cases, it 
would provide a stronger hook 
by which the Tribes could 
enforce their treaty right to fish. 
 
      Finally, UNDRIP could be 
utilized for its strong 
cooperative language regarding 
indigenous peoples’ rights.42 
UNDRIP, however, is a non-
binding resolution. It has not 
been ratified by the U.S. Senate; 
however, President Barack 
Obama has endorsed it.43 
Throughout UNDRIP, language 
can be found calling for 
cooperation, participation, and 
conservation in any decision 
affecting the rights of 
indigenous peoples.  
“Indigenous peoples have the 
right to participate in decision-
making in matters which would 
affect their rights[.]”44 Also, 
“States shall . . . cooperate in 
good faith with the indigenous 
peoples concerned . . . in order 
to obtain their free, prior, and 
informed consent.”45 
Furthermore, “Indigenous 
peoples have the right to the 
conservation and protection of 
the environment and the 
productive capacity of their . . . 
resources.”46 Lastly, 
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“Indigenous peoples have the 
right to manifest, [practice], 
develop and teach their spiritual 
and religious . . . 
ceremonies[.]”47 This language 
of participation, cooperation in 
order to obtain free, prior, and 
informed consent, conservation, 
and ceremonial freedom could 
all play a large role in the 
overarching theme of any new 
legislation. 
 
Conclusion 
 
      The current legislative and 
regulatory framework dealing 
with culvert management in the 
state of Washington is grossly 
inadequate.  It lacks the 
necessary language and 
mechanisms to allow the Indian 
Tribes the input that is required 
following the Culverts Case.  A 
new framework should be 
developed incorporating 
language from UNDRIP as well 
as Oregon’s statute and 
regulation regarding culvert 
management.  Language 
including cooperation, 
collaboration, conservation, and 
participation should be 
incorporated into any new 
legislation on this matter.  
While a fish barrier removal 
task force should be a key part 
of culvert co-management, its 
membership should be reduced 
and its framework should allow 
for tribal interests to hold 
leadership positions within the 
task force.  The task force 
should include experts from 
both the state and the Tribes, 
and any new legislation should 
mandate a consensus on any 

meaningful decisions, forcing 
the state to cooperate with the 
Tribes and their interests.  It is 
the goal of these reforms to 
create a legislative and 
regulatory framework of culvert 
co-management so the Tribes in 
Washington may fully realize 
their protected right to fish. 
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Native Americans 
traditionally have strong 
cultural, religious, and 
recreational ties to the 
environment—an environment 
that is rapidly changing. As the 
climate warms and human 
activity amplifies the process 
through greenhouse gas 
emissions and other activities 
that degrade the purity of land 
and water, Native peoples will 
be increasingly at risk.1 This 
problem has recently taken 
center stage, as the federal 
government has contemplated 
the construction of several 
natural gas pipelines. The 
federal government has delayed 
approval of the Keystone XL 
pipeline project that would 
extend the pipeline through the 
“heart of America and Indian 
country.”2 The decision to delay 
was made by the Obama 
administration “after vast 
protests from Indians and others 
who said the project would 
harm public health as well as 
endanger tribal culture and 
lands.”3 Additionally, 
indigenous communities in 
Alaska are “already 
experiencing constraints on  
lifestyles and economic activity 
from less reliable sea and lake  

 
ice (for traveling, hunting, 
fishing, and whaling), loss of 
forest resources from insect 
damage, stress on caribou, and 
more exposed coastal 
infrastructure from diminishing 
sea ice.”4 The following 
discussion highlights why 
Native peoples are uniquely 
vulnerable to climate change 
and environmental degradation, 
and concludes by presenting 
several important considerations 
for crafting a solution to protect 
Native peoples. 
 

The Intergovernmental 
Panel on Climate Change 
defines climate change 
vulnerability as “the degree to 
which a system is susceptible 
to, and unable to cope with, 
adverse effects of climate 
change, including climate 
variability and extremes.”5 This 
may be determined by the 
amount “a system is exposed,  
its sensitivity, and its adaptive 
capacity.”6 Native Americans 

are especially vulnerable to the 
harms of climate change  
because of their traditional 
religious and cultural ties to the 
environment, continued reliance 
on subsistence hunting, fishing, 
and farming, and inadequate 
housing conditions.  
 
Traditional Religious 
and Cultural Ties to 
the Environment 
 

Native Americans’ exposure 
to the negative effects of 
climate change occurs in large 
part because traditional tribal 
lifestyles are inseparable from 
the physical environment. The 
United League of Indigenous 
Nations Treaty begins with this 
basic principle, that “[t]he 
Creator has made us part of and 
inseparable from the natural 
world around us...”7  Native 
communities, religions, 
recreation, education, medicine, 
food, and work are all 
significantly tied to aspects of 
the land on which they take 
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place. They may leave their 
unique environment only to 
visit “suburbia” to obtain 
money, entertainment, or 
education, where “[s]uburban 
dwellers consider the 
‘environment’ as something to 
be visited during recreation, and 
derive most of their services 
from other suburban 
locations.”8  

 
While Native religions vary 

widely from tribe to tribe, 
reverence for animal life and 
the environment is a unifying 
theme.9 This respect for the 
Earth is evidenced in Native 
hunting rituals, which indicate 
that “hunting is as much a 
religious pursuit as a practical 
one.”10 Purification rituals take 
place in sweat lodges before 
and after hunting to ensure 
ritual purity, and hunted 
animals are considered 
conscious, social, powerful 
spiritual beings that must be 
respected.11 Lynn White, Jr., a 
former professor of history at 
Stanford and UCLA and a 
pioneer of the modern 
ecological movement, has said 
of historic Native religious 
beliefs, “[e]very stream, every 
tree, every mountain contained 
a guardian spirit who had to be 
carefully propitiated before one 
put a mill in a stream, or cut a 
tree, or mined the mountain.”12 
Essentially, under Native 
religious beliefs, every form of 
life and every aspect of the 
environment have an intrinsic 
value, not simply an 
instrumental one.13 Of course, it 

is worth noting that there are 
many instances in which 
Natives have misused or 
exploited their own lands and 
resources,14 but the core belief 
system of Native Americans is 
one of admiration and care for 
their environment.  

 
The strength of Natives’ ties 

to the environment is embodied 
in the practices of Alaskan and 
Northwestern tribes, where 
salmon are part of their spiritual 
and cultural identity.15 Del 
White, a Nez Pierce tribe 
member, notes, “People need to 
understand that the salmon is 
part of who the Nez Perce 
people are. It is just like a hand 
that is part of your body.”16 
While many Native Americans 
live and participate in modern 
society, most seek to maintain, 
in some form or another, their 
core religious and cultural ties 
to the land on which they live. 
Climate change and associated 
dangers not only threaten 
Native Americans’ continued 
use of traditional items, but 
their ability to preserve their 
central religious and cultural 
traditions altogether.  
 
Subsistence Hunting 
and Fishing 
 

Many U.S. tribal members 
who live on or near reservations 
“pursue lifestyles with a mix of 
traditional subsistence activities 
and wage labour[sic].”17 
However, some Native 
Americans still practice a very 
traditional subsistence lifestyle, 

such as those in Alaska and the 
Pacific Northwest.18 In Alaska, 
for example, 80 percent of the 
Native diet still comes from the 
natural surroundings,19 but the 
“climate is changing more 
rapidly in the Northern Western 
Hemisphere than anywhere 
else.”20 Additionally, many 
tribes outside of Alaska and the 
Pacific Northwest still engage 
in subsistence hunting and 
fishing to some degree.21 
Although the methods for 
hunting are modernized—for 
example, bows and spears are 
generally swapped out for high-
powered rifles—the right to 
employ subsistence hunting 
tactics is often granted by treaty 
or statute.22 While it is usually 
not necessary for survival in 
modern times, subsistence 
activities may be important to 
Native American groups as a 
means to maintain a connection 
to their land and traditions, 
secure economic benefits, and 
sustain a sense of cultural 
identity.23 

 
Inadequate Housing  
 

Native American 
reservations and communities 
are distinct in a number of ways 
that contribute to their being 
uniquely vulnerable to the 
negative effects of climate 
change. Two-thirds of Native 
Americans still live on 
established reservations and are 
“restricted to reservation 
boundaries and therefore have 
limited relocation options.”24 
While technically they may be 
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free to leave their reservations 
under U.S. law, reservation 
lands are where their families 
are buried, where their 
language, memory, and culture 
are maintained, and where they 
call home.  While historically 
tribes could migrate en masse in 
response to changing resource 
availability and thus maintain 
tribal identity while adapting to 
changing environments, today 
migration is available only to 
individuals, due to land 
ownership issues.  
 

Additionally, in many 
instances reservations are not 
the traditional lands of the tribes 
that occupy them. Michael Bird, 
former president of the 
American Public Health 
Association, suggests that 
“when you dispossess people of 
their land or labor, their culture, 
their language, their tradition, 
and their religion, you set into 
force powerful forces that 
impact in a very negative and 
adverse way.”25 Tribes have 
been unearthed from their 
historical lands, and in striving 
to reconnect and adapt their 
lifestyles to replacement lands, 
many Natives find themselves 
in wretched financial condition, 
which also results in 
substandard housing.     
 

In fact, housing conditions 
in Native American 
communities are among the 
worst in the nation. Some have 
described Native American 
communities within developed 
nations as the “fourth world.”26 

The U.S. Department of Health 
and Human Services Centers for 
Disease Control and Prevention 
(CDC) issued a report in 2011 
that demonstrated the dismal 
condition of Native American 
housing.27 According to the 
CDC report, American Indians, 
including Alaska Natives, live 
in unhealthy housing more than 
any other race.28 Additionally, 
the U.S. Commission on Civil 
Rights authored a brief which 
noted that more than 50 percent 
of Native homes rely on wood 
burning for heating, 32 percent 
lack adequate plumbing, and 60 
percent lack telephone service.29 

 
Housing equality is more 

than a matter of comfort; safe 
and healthy housing “protects 
family members from exposure 
to environmental hazards, such 
as chemicals and allergens, and 
helps prevent unintentional 
injuries.”30 As the Earth’s 
climate continues to change, 
and hot and cold extremes and 
intense weather events increase, 
adequate housing represents an 
invaluable line of defense from 
those dangers. Not only does 
adequate and safe housing 
promote basic health for its 
residents as a buffer against 
environmental harms, but also 
the physical structure itself 
provides a shield against 
tsunamis, earthquakes, freezing 
temperatures, and heat waves 
that can increase in frequency 
and intensity as the Earth’s 
climate changes. 
 
 

Crafting a Solution 
 

Crafting a solution to 
climate change is problematic in 
part because of the difficulty in 
determining which state or other 
groups or individuals are 
responsible for harm and, 
conversely, for the promotion 
and protection of health and 
other related human rights in an 
environmentally changing 
world.31 The United States, 
however, has a responsibility to 
protect Native Americans under 
the Federal Indian Trust 
Doctrine and the United Nations 
Declaration on the Rights of 
Indigenous Peoples, which 
contains a number of explicit 
environmental protections for 
indigenous people.32 While the 
United States should play a 
central role in protecting Native 
Americans, this must not be 
done independently without 
consulting with and involving 
Tribal leaders and their 
respective communities.33 
Mitigation plans should be 
community-based and utilize 
tribal expertise. Traditional and 
local ecological knowledge can 
supplement scientific 
knowledge, accounting for 
unique local and regional 
factors to fill in the gaps in 
short- and long-term 
management plans. 
 
 Additionally, tribal 
autonomy suffers from a 
number of judicially imposed 
limits, and tribes may not have 
adequate resources to 
implement their own 
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environmental protection, 
alternative energy development, 
or climate change programs.34 
These types of programs may 
require federal collaboration—
for example, by helping Tribes:  
(1) strive for complete tribal 
energy independence through 
implementation of renewable 
energy technologies such as 
wind power farms; (2) establish 
programs that set targets for 
emissions using regulatory and 
market mechanisms to displace 
fossil fuel consumption through 
renewable technologies; and (3) 
lend help in adopting 
Leadership in Energy and 
Environmental Design (LEED) 
building standards.35 Programs 
like these may provide the 
necessary economic motivation 
for tribes to combat climate 
change harms.  
 

Thus, any suggestion of 
removing environmentally 
harmful, but highly profitable, 
industries should provide for 
substitute forms of revenue 
where possible, such as 
alternative energy and green 
technologies. This type of plan  
is already being implemented in 
some tribal nations, such as the 
Rosebud Sioux of South 
Dakota.36 The Sioux are 
constructing a 30-megawatt 
wind farm that they hope will 
allow the Tribe to not only 
protect their own local 
environment, but to become 
economically and energy self-
sufficient.37 

 

Finally, federal and tribal 
governments should cooperate 
to improve the education of 
Native Americans.38 Quality 
education, especially regarding 
environmental harms and 
climate change, may allow 
Native tribal members to, at a 
minimum, make informed 
decisions about environmental 
issues and the types of activities 
that sustain tribal economies. 
Without satisfactory educational 
opportunities, Native 
Americans may not have 
enough information or the 
ability to interpret available 
information on climate change 
and environmental harms, and 
will likely not participate 
collectively in the political 
process to effect change on 
these issues. 
 
Conclusion 
 

Native Americans have a 
historic and complex 
connection to the environment, 
and a number of factors make 
them uniquely vulnerable to the 
harms of climate change and 
environmental degradation. 
While there is no silver bullet 
solution to mitigate those harms 
for Native peoples, the United 
States has a responsibility under 
various domestic and 
international standards to care 
for and protect Native 
Americans. This can be 
accomplished through 
cooperative efforts between 
federal and tribal governments, 
including supplementing 
scientific with traditional 

knowledge, uniting private and 
public resources, and improving 
education for Native peoples. 
 
 
Ryan R. Beckstrom is a third-
year law student at the 
University of Utah.  His 
research focuses on health and 
environmental law.  
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Concerns 
Associated with 
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With roots tracing to the 
1860s, hydraulic fracturing 
(fracking) is not a novel 
concept.1 The process, however, 
has recently become 
sensationalized in 
documentaries such as 
FrackNation and Gasland, 
enticing people to ask “what the 
frack is up?”2 

 
What is Fracking? 
 

Fracking is an enhanced 
recovery method employed in 
the oil and gas industry to 
extract natural resources from 
tight geological formations.3 To 
recover the minerals, fracking 
fluids are injected into  

 
the earth at high pressure to 
create fissures that release the 
trapped mineral deposits located 
within the porous shale 
formations.4 This fluid is a 
“mixture” composed of water, 
sand, and various other 
chemical additives.5  
 

The controversy 
surrounding the fracking 
process stems from companies’ 
use of chemical additives called 
“biocides,” and the protection 
currently afforded to them as 
proprietary information.  While 
many companies claim that 
fracking fluids contain 
compounds found in common 
consumer products, skeptics call 
for the complete disclosure of 
the chemical additives so 
scientists may properly test their 
effects on the environment.6 

 
Taking a Stand:  The 
California Approach 
 

California is renowned for 
many things, including its 
breathtaking natural resources  

 
and fervent environmental 
activism calling for their 
continued protection.  In the 
fracking realm, the Monterey 
Shale is hailed by many as the 
next big thing.  As the primary 
source of oil in California, the 
Monterey Shale formation is 
estimated to contain as much as 
500 billion barrels of oil-in-
place.7 For one particular 
environmental organization, this 
fact puts the Monterey Shale at 
great risk of exploitation by the 
oil and gas industry. 
 

The Arizona-based Center 
for Biological Diversity is 
involved in two pending 
lawsuits—one against the state 
of California and another 
against the Bureau of Land 
Management (BLM) and 
Secretary of the Department of 
the Interior Ken Salazar.  In its 
suit against California, the 
Center for Biological Diversity 
alleges that the state failed to 
comply with the Environmental 
Protection Agency’s (EPA) 
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Underground Injection Control 
Program (UIC Program).8   
 

According to the UIC 
Program, Class II wells are 
injection wells associated with 
oil and natural gas production 
operations.9 In the oil and gas 
industry, injection wells are 
large, vertical pipes that are 
drilled into the ground to pump 
fluids underground to enhance 
oil and gas production.10 Class 
II wells also serve as a 
mechanism to inject the brine 
extracted during the fracking 
process, which may contain 
toxic metals and radioactive 
substances, deep underground 
to prevent surface 
contamination of soil and 
water.11 The wells are regulated 
by the California Department of 
Conservation, Division of Oil, 
Gas, and Geothermal Resources 
(California Department of 
Conservation) pursuant to 
Section 1425 of the Safe 
Drinking Water Act and are 
subject to audit by the EPA.12   
 

In its January 2013 
complaint, the Center for 
Biological Diversity alleged 
that the California Department 
of Conservation allows 
companies conducting fracking 
to operate without satisfying the 
safeguard and disclosure 
requirements set forth by the 
UIC Program, namely “notice, 
tracking, and supervision.”13 
While the Center for Biological 
Diversity concedes that the Safe 
Drinking Water Act exempts 
the regulation of fracking, the 

organization claims that 
California law does not provide 
the same loophole, referred to 
as the “Halliburton Loophole,” 
in its state laws.14 In its 
pleading, the Center for 
Biological Diversity asked the 
Alameda County Superior 
Court to compel California 
regulators to apply the policies 
of the UIC Program 
indiscriminately and to include 
fracking projects.15   
 

Recently, the Center for 
Biological Diversity also took 
aim at the federal government 
and its public lease process.  In 
2012, the Center for Biological 
Diversity and Sierra Club 
brought suit against the BLM 
and Ken Salazar in the United 
States District Court for the 
Northern District of California, 
San Jose Division, seeking 
summary judgment and an order 
vacating and remanding 
approximately 2,700 acres of oil 
and gas leases in the Monterey 
and Fresno counties of 
California.16 The motion 
alleged, among other things, the 
BLM violated both the National 
Environmental Policy Act and 
the Mineral Leasing Act by 
failing to take a hard look at the 
anticipated environmental 
impacts from fracking in the 
area.17 The lawsuit focused 
particularly on the anticipated 
detrimental impacts to 
California wildlife and water 
resources that may result from 
fracking.18 

 

While these lawsuits, like 
many others around the country, 
seek to address the regulatory 
pitfalls associated with fracking 
and the resulting environmental 
consequences, the real catch-22 
involves the information state 
agencies know and the 
decisions and precedents set 
from it, especially information 
classified by oil and gas 
companies as proprietary 
information. 
 
The Value of a Secret:  Trade 
Secrets in Fracking 
 

At the opposite end of the 
fracking spectrum are the oil 
and gas companies.  In an effort 
to foster transparency in the 
industry, the EPA collected data 
from various sources and 
compiled its initial findings in a 
December 2012 progress report 
titled Study of the Potential 
Impacts of Hydraulic 
Fracturing on Drinking Water 
Resources.19 Information 
particular to the chemicals and 
practices used in fracking were 
collected from two sources:  (1) 
nine oil and gas companies that 
employed the process on nearly 
25,000 wells within a year; and 
(2) from over 12,000 well-
specific chemical disclosures 
made on FracFocus.20 

 
While the report does not 

draw any firm conclusions, one 
thing is clear:  oil and gas 
companies are reluctant to grant 
the public access to data they 
consider proprietary 
information, especially when it 
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has yet to be scientifically 
proven that fracking fluids have 
seeped into and contaminated 
known potable water sources.  
All of the nine companies 
solicited by the EPA classified a 
large, if not entire, portion of 
the disclosed chemicals as 
confidential business 
information (CBI) under the 
Toxic Substances Control Act.21 
While this poses a dilemma for 
the EPA, as CBI cannot be 
released to the public without 
the risk of compromising 
protected trade secrets, the EPA 
continues to work with the 
companies to seek a way to 
permit the release of classified 
data.22 

 
Trade secrets are defined as 

information that is generally 
unknown or inconspicuous to 
the general population.23 While 
trade secrets can take many 
forms, two things hold true in 
all situations:  (1) the owner of 
the information has taken 
reasonable measures to keep it 
secret; and (2) the information’s 
“secrecy” offers some sort of 
economic value, be it actual or 
potential.24 In the context of 
fracking, chemical additives are 
frequently exempt from the 
disclosure requirements as CBI, 
which warrants protection as 
proprietary business 
information. 
 

Although protected as 
proprietary information, many 
environmental groups are 
challenging state agencies’ 

regulatory authority to exempt 
chemical ingredients from 
fracking disclosure 
requirements.  One such lawsuit 
concerns a Wyoming disclosure 
law, one of the nation’s first 
fracking-specific disclosure 
laws and a model for many 
other states.   
 

In 2012, the Powder River 
Basin Resource Council 
brought suit against the 
Wyoming Oil and Gas 
Conservation Commission, the 
regulatory body charged with 
administering the state’s 
fracking law, after being denied 
access to a list of chemical 
additives included in a number 
of fracking fluids.25 On January 
23, 2013, the Seventh Judicial 
District Court, State of 
Wyoming, County of Natrona, 
heard oral arguments debating 
whether Wyoming regulators 
should grant the public access 
to fracking fluid ingredients.26 
The organization argued that 
complete disclosure is 
necessary for two reasons.  
First, landowners are entitled to 
know exactly what chemicals 
are included in fracking fluids 
in case a well ruptures and 
releases pollutants into 
underground well water.27 
Second, complete disclosure 
would afford landowners the 
opportunity to test groundwater 
for the chemical compounds in 
the fracking fluids before the 
fracking process commences.28 
This would allow landowners to 
buttress their arguments against 

companies that contaminated 
their land and/or groundwater as 
a result of fracking in the event 
they deny any wrongdoing.29  
 

While a number of lawsuits 
seek to compel state agencies to 
mandate disclosure of chemical 
additives to the public, a more 
constructive use of resources 
would be to join forces with 
other disclosure proponents to 
create a unified, federal 
approach to fracking disclosure. 
 
A Balancing Act:  Is Federal 
Legislation the Answer? 
 

In recent years, members of 
Congress have introduced a bill 
titled the Fracturing 
Responsibility and Awareness 
of Chemicals Act (FRAC 
Act).30 The FRAC Act would 
reverse the existing exemption 
from the Safe Drinking Water 
Act and would require 
companies to disclose what 
chemical additives are included 
in their fracking fluid.31 It is 
important to note that while the 
FRAC Act would “require 
disclosure of the chemical 
constituents used in the 
fracturing process . . . 
proprietary chemical formulas 
are protected . . . [since] oil and 
gas companies would have to 
reveal the chemicals but not the 
specific formula.”32 

 
Although unsuccessful in 

the two previous congressional 
sessions, the FRAC Act raises 
many notable issues – namely 
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whether the Act would create 
another bureaucratic level of 
regulation to an already heavily 
regulated industry.  According 
to the Independent Petroleum 
Association of America (IPAA), 
compliance with the FRAC Act 
would add an extra $100,000 to 
the cost associated with a new 
natural gas well.33 An IPAA 
spokesman also noted that while 
many fear that fracking will 
continue to go unregulated 
unless the FRAC Act is passed, 
the majority of states where 
fracking occurs have some type 
of existing law already on the 
books.34  
 

EPA officials claim that the 
FRAC Act would operate 
similar to other sections of the 
Safe Drinking Water Act 
currently governing the oil and 
gas industry.35 In such a case, 
the federal government would 
defer oversight of fracking 
disclosure to the states and 
allow them to continue 
regulating pursuant to their laws 
while the “EPA approves 
ongoing state oversight.”36 

 
Conclusion 
 

With America’s current and 
foreseeably growing reliance on 
oil and natural gas, the debate 
on fracking is unlikely to end 
anytime soon.  Some states, 
such as New York and 
Vermont, have foregone the 
traditional, state-regulated 
approach by issuing either 
temporary moratoriums or 
complete bans on fracking.37 

Although a federally mandated, 
nation-wide ban of fracking is 
ill-advised, as it would only 
increase our dependence on 
foreign energy, individual states 
have a right to decide which 
approach works for them. 
 

Moving forward, the crux of 
the fracking debate must center 
on fracking fluids, particularly 
who determines what may be 
protected as trade secrets.  
While businesses have a right to 
protect chemical formulas from 
competitors seeking to reverse-
engineer best industry practices, 
chemical additives by name 
should be available to the public 
so that proper environmental 
testing can be conducted if 
desired or required.  
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second-year law student at 
Tulane University Law School.  
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